
8. 	Buildings may be erected at sites 1 - 10 on the 
amended plan subject to action being taken to divert 
surface drainage, including road drainage, and the Chief 
Health Surveyor being satisfied that the precise 
location of the dwelling is stable and suitable for the 
location of a dwelling. 

IN THE I.ANP AND 
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V . 

lISECRE CITY COUNCIL 

His Honour: 	On 5 February 1986, Rick McKiernan, on behalf of 

Glesbn Pty. L:mited, made application to the Lsmcre City 

Council for development consent for a multiple occupancy 

development on Lot 5 DP625836 Stangers Road, Stony Chutu. 

On 3 Cotober 1986, the Council granted its consent for 

a multiple occurancy community development to accommodate a 

maximu-n of fifty five C55 persons to be housed in eleven (11) 

living units sub:ect to a number of conditions the relevant ones 

being as follows: 

"4. 	All dats on the land shall be upgraded within and 
made safe in accordance with the recormoendations of the 
Soil Conservation Service of New South Wales. 

Section 94 contribution of $2000 per dwelling 
unit. The whole contribution applicable to t h i s 
application shall be paid before the first huildin 
approval is released". 

An additional contribution for the upgrading of the 
intersection of Stangers Road with the main road 141A at 
fixed cost of $15,000. 	This amount is payable before 
the first building approval of this application is 
released. 	The intersection design is subject to 
Department of Main Roads approval to ensure their 
standard is maintained". 

All access to the land for the purpose of access to 
the dwellings shall be by means of the unnamed public 
road off Stangers Road, north of Lot 2 DP625836. 	In 
this respect, the company shall not object if the right 
of way over Lot 1 is proposed to be removed by its 
owner". 

18. In addition to the access banks shown on the plan, 
an access track generally alono the contour shall be 
constructed from the road near the 'cottage" in Hamlet 
3, westward to connect with the track shown on .the 
northern boundary of Hamlet 2". 

On 29 November 1986, Glenbin appealed to the Land and 

Euvlronrnent Court nominating the following ground of appeal: 

"Conditions 4, 14, 15, 16 and 18 attached to Notice of 
Determination of a development apslicaticn (No: 85/167 
issued by theRespondent on 3 October 1966". 

Notwithstanding that the Developer intended appealing 

against certain conditions only, the effect of lodging the appeal 

is that the consent granted by the Council, which became 

effective and operated from. the date endorsed upon the Notice, 
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ceased as from 29 October to be effective (5.93(2) of the 

Environmental Planning and Assessment Act). On appeal, the Court 

has all the functions and discretions of the Council. The anoeal 

is de novo and it is open to the Court to grant consent 

condcionally or unconditionally or to refuse consent. The 

appeal is to be determined by reference to the circumstances, 

including the law, as it exists at the time of the appeal. 

takes place in accordance with the programme for the 
provision of services". 

SEPP No. 15 does not define mult.ple occupancy. 	The 

aim of the Policy is: 

"(a) to encourage a community based and environmentally 
sonsitive approach to rural settlement.; 

(b) 	to enable - 

After the grant of development consent, the Ninister 

made the North Coast Regional Environmental Plan, 1988, (18 

December 1987) and State Environmental Planning Policy No.15 - 

Nulttple Occupancy of Rural Land (20 February 1968). The North 

Coast Regional EnvIronmental Plan (which applies to Lismoro) 

defines multiple occupancy" to mean: 

the erection of two or more detached dwcllncn on an 
unsubdvided allotment of land where the allotment of 
land comprises the prnciple place of residence for the 
occupants who occupy the land on a communal basis' 

The objectives of the REP, with respect to rural 

housing, are to ensure opportunities for rural housing and to 

provide for multtple occupancy 'in some circumstances". Cour,cils 

affected are oblced. in the preparation of local environmental 

plans to prepare a "rural land release strategy" for the whole 

of its area. The local environmental plan is to be consistent 

with strategies identified, one of which is: 

"ensure that development for rural housing meets the 
full cost of all necessary services and that development 

i 	people to collectively own a sinole allotment 
and use it as their principal place of 
residence; 

the erection of multiple dwellings on the 
allotment and the sharing of faczlties and 
resources to collectively manac:c' the 
allotment; and 

the pooling of resources, particularly where 
low incomes are involved, to economically 
develop a wide range of cormunal rt:rul living 
opportunIties, including, the conut:' uction of 
low cost bui1dngz . 

A major objective of the Policy is to facilitate 

mu1tple occupancy development "preferably in a clustered style, 

in a manner which protects the environment". It provides that 

when processino development applications for multiple 

occupancies, the council must consider 18 specified matters (over 

and above the 20 heads of consideration in s.90 of the 

Environmental Planning and Assessment Act). In particular, it 

provides that a council shall not consent to an application 

unless it has taken into consideration among other matters: 
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demonstrated considerable legal ability both in the art of 

advocacy and in their understanding of environmental law and 

History of the Application 
	

practice. 

The Court was informed that the present application was The 	Council 	was 	represented 	by 	Mr. 	Revnders. 	Mr. 

of significance to the Council of the City of Lismore, not merely Roynders 	is 	the Chief 	Planner of 	the Lismore 	Council. 	He 	had 

because of the particular development the subject of the appeal, prepared 	a 	Report which was 	intended 	to 	be 	tendered 	in 	the 

but because, 	so it was said, 	the outcome of the litigation would proceedings 	He 	is 	a 	qualified planner and 	he 	informed me 	he 

be of significance for the Lismore Council in the 	administration proposed 	calling himself 	as an expert witness. 	In 	cases 	of 

of 	its planning powers and, 	in particular, 	
in the application of complexity it 	is generally unsatisfactory 	that 	expert 	witnesses 

SEPP No.15. 	In recognition of the claimed importance of 
	the 

and advocates be one and the sane. 	But in the present case, 	the 

proceedings to the Council 	the Court determined to hear part of self-evident problems of that arraflclCflieflt were exacerbated by the 

the cv idence 	in 	the Lisxnore area and 	the 	balance 	
in 	Sydney. circumstance 	that 	Mr. 	Rovnders 	expert 	views 	did 	not 	coincide 

Three days 	before the matter was due to commence at 
	Byron 	Ba, with 	the 	submissions 	of 	the 	Council 	and 	I 	was 	continually 

the Court was informed that the Developer would no longer be required 	to make inquiries of Mr. 	fleynders whether views he was 

represented by lawyers and that the Council, pursuant to a policy advancing 	from 	the Bar table were 	submissions 	on 	behlf 	of 	the 

of 	matching 	Developers' 	representatiOfl 	
would 	also 	not 	be Council 	or whether 	they were viewu 	which 	he 	held 	as 	an 	exncrt 

repror.rnted at the hearing. witness. 	By way of 	illustration, 	although 	I 	repeatediy asked 

for information on the subject, 	I 	never 	received a 	satisfactory 

Mr. 	Lambert, 	a 	resident 	of 	Tuntable 	Falls 	
(another 

answer to 	the question of what was 	the attitude 	of 	the Council 

multiple 	occupancy 	development 	at 	Nimbin) 	sought 	
and 	obtained upon 	the 	assumption 	that 	some 	of 	the 	conditions 	sought 	by 	the 

leave to represent Glenhin and the Council 	s 	Planner, 	Mr. Council would or could not be innosed by the Court. 	It was clear 

Reynders, 	was granted leave to represent the Council. 	
I 	viewed 

the Council was prepared to grant development consent subject to 

with some surprise the conduct of the Council in asserting that, a number of conditions. 	But 	I never found out what its attitude 

on the one hand, 	it wished to explore in detail the planning and was in the event that I considered it inappropriate to impose cr.e 

legal 	implications 	inherent in the administration of SEPP No.15 or other disputed conditions. 

and, on the other, its resolution to match" what it apparently 

believed to be the legally unskilled representation of the 

Developer. As events turned out, Mr. Lambert and his team 
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'(a) 	The means proposed for establishing land 
ownership, dwelling occupancy rights, environmental and 
community management will ensure the aims and objectives 
of this Policy are met. 

(b) 	The area or areas proposed for erection of 
buildings including any proposals for the clustering of 
buildings. 

The area or areas proposed for community use 
(other than areas for residential accommodation and hose 
improvement areas). 

(d) 	The need for any proposed development for 
community use that is ancillary to the use of the land. 

(C) 	 The availability and standard of public road 
access to the land 

Home lmsrovement area is defined to mean an area of 

lard not exceeding 5,000 m 2  around a dwelling. The Po1cy 

provides that except in limited circumstances, the land the 

subject of a multiple occupancy development may not be 

,subdivided. 

The Consent granted by the Council was for the 

construction r.d use of 10 home sites located throughout the 

subject land. A map (Exhibit C), identifying these sites was 

forwarded to the Council prior to the grant of development 

consent after an earlier plan submitted by the Developer and 

discics:ng 11 s:zes was rejected. it was a condition of the 

development consent that the buildings be erected on the sizes 

nominated in the map, Exhibit C (see Condition 8). 

commands impressive views of the surrounding area. 	The lower ' 

part of the land is timbered and the upper parts have been 

cleared for grazing. 

Upon the matter coming on for hearing, Council 

submitted amended conditions 	it now seeks, in lieu of the old 
co:ii 	en 8, 	Lir',' n 	cc 

(6) All dwe11ngs are to be erected in a cluster or in clusters and a
'
e to have a home imrovemeflt area not 

exceeding 5000maround each dwelling. The Chief Health 
Surveyor is to be satisfied that the precise location of 
each dwelling is stable and suitable for the location of 
a dwelling. Action is to be taken to divert surface 
draxnaqe including road drainage to the satiSfaction of 
the Chief Health Surveyor and Soil Conservation Service 
of New South Wales". 

It submits that Conditions 14, 15 and 16 should 

remain as orxginally imposed. If, however, the new Conditien 8 

is imposed, it no longer presses Condition H. If the dwcl1ng; 

are clustered in accordarce with the reurnmerts of the new 

Condition 8 and access is from the western end of the subject 

land, the Council concedes there is no need for the access track 

referred to in Condition 18. If, however, houses are not 

required to be clustered, the Council submits I ought impose 

Condjton 18 or access to houses on the eastern side of the 

property. 

The suect land is on Stangers Road, Stony Chute, and 

is approximately 	55ha. It slopes from north to south and 
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In making the above comments, I do not wish to 

denigrate the efforts of Mr. Reynders to satisfy the Court's 

requirements to the best of his ability. Indeed, bearing in mind 

the dual nature of his appearance in the Court, he acquitted 

himself well. But he is not a lawyer and I would have thoucht, 

with respect, that in comolicated cases the advocate should not 

be the export witness even if (unlike the present case) the 

opinion of the expert witness and the submissions of the Council 

coincide. AS I have said, where they do not, the problecs are 

exacerbated. 

For reasons which I will mention later, I am of the 

opinion the development consent should be granted subject to 

conditions. I do not propose to impose the conditions suggested 

by Council. It therefore is unnecessary for me to consider, for 

example, what I would have done had I determined, for example, 

that it was inarpropriate to allow access over adjoining land but 

that I was powerless to prevent it. 	I have taken into 

consideration all of the matters referred to in cl.9 	of SEPP 

No.15 and those matters of relevance to the development set Out 

in s.90 of the Environmental Plannir.ci and Assessment Act. I have 

taken into account the lack of the clustering of buildings. I 

mention this matter specifically because it appeared to be a 

matter of considerable imPortance to Mr. Reynders who, I assume, 

was making a submission on behalf of the Council. The Council 

believes, apparently, that unless such a requirement is imposed, 

it may be overly susceptible to pressure in the future to rezone 

the land so as to permit subdivision. It is not clear to me why 

the Council is now concerned about its diminished ability to 

resist what I must assume to be a future inappropriate 

application for rezoning for subdivision. Seventeen months ago, 

the Council granted development consent and made it a condition 

of the consent that the dwellings be located where they are now 

proposed to be. The only assumption I am prepared to make about 

Council's future attitude is that if an application for resoning 

to permit subdivision is made, the Council will consider it on 

its merits and determine the application in accordance with its 

statutory obligations. I note that SEPP No.15 does not regnir 

clustering; it merely expresses clustering as a 'preference" and 

requires a council or the Court to take into account "any 

proposals for the clustering of buildings". 

I have taken into account the means proposed for 

the establishment of land ownership, dwelling occupancy richts, 

envircnmental and community mar.acrmcnt of the development. The 

land will be owned by Glenbjn. 	It is not a large 

multiple occupancy development. 	Each shareholder 10 in all) 

will be entitled to build a house on the area nominated in plan, 

Exhib.t C. Shareholders will have the right to occupy the 

dwellncs they erect and will be entitled, subject to approval by 

Glenbn, to sell their shares. However, in this regard, the 

price payable for their shares will not include any "land 

increase" component and the shares may not he assigned without 

Glenbin 's approve 1. 
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Before turning to the disputed conditions, I note that 

Condition 4 is now no longer in dispute. The condition requires 

the land to be upgraded and made safe in accordance with 

recommendations of the Soil Conservation Service of New South 

Wales and the condition will therefore be attached to the consent. 

Disouted Condition 

Condition 8 

As I have said, development consent was granted by the 

Counol after the Developer, at the Council's request, withdrew 

its earlier plan and substitutecl an amended plan nominating the 

10 sites proposed for the erection of houses. After development 

consent was granted but before the hearing of this appeal, 

certaIn building work was undertaken on the sites nominated. 

Although it to true that a hearing before this Court is de novo 

and that the Court must take into account the circumstances and 

the law as they are at the date of the appeal, I am not bound to 

ignore the events that have taken place between the date of the 

consent and the date of the hearing of the appeal. It was clear 

to all parties that Glenbin was appealing against conditions of 

consent. At the time it lodged its appeal, Condition 8, as 

imposed by the Ccuncil, was not in dispute. Condition 8 was 

included to give effect to the recuirement of the Council that 

the houses on the land be set out on the map, Exhibit C. The new 

Condition 8 requires the houses to be clustered at one end of 

the site. 

In my opinion, I am entitled to take into account as a 

"circumstance of the case within the meaning of s.90 that during 

the suspension of the operation of the development, consent by 

reason of the appeal being lodged to the Court (5.90(7)) Glenbin 

reasonably believed that it was doing no more than carryinc out 

the development for which it had consent. As I have said, SE?? 

No. 15 does not mandate cluster development; it merely urges it 

as a preference. I have vis:ted the site and have seen where the 

houses are intended to be located in accordance with Exhibit C. 

The Council could not point to any environmental damage that 

would result by reason of the houses being dispersed - at least 

none that could not adequately be addressed by approprat e 

condtons. Indeed, its reason for requiring "clustering' wa. 

its belief that to cluster the development would be to inhi: t 

what it considered to be possible or robable future pressure for 

subdivision of the land. however, as I have said, SNPP No.15 

provides that land the subject of multiple Occupancy development 

shall not be subdivided. Accordingly, the subject land may not 

be lawfully subdivided unless SEPP No. 15 is amended and the 

Counc1 prepares a new Local Environmental Plan. 	The Couci! 

relies on the circumstance that recently it has 	succumbed to 

representations to make a new local plan to allow the multxrle 

occupancy development at Billen Cliffs to be subdivided and 

resolved to make a plan to permit subdivision of the land. But I 

do not regard that circumstances as giving any support to r. 

Reynder's submissions in the present case. I can only conclude 

that the Council's decision to rezone the land at Dillon C1iff 
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to allow subdivision proceeded upon a proper exorcise of its 

planning power. I am not prepared to assume that the Council has 

embarked upon a plan making process dictated by pressure to which 

it ought not have succumbed. It seems to me, therefore, that I 

should not change the form of the present development for that 

reason, particularly, as I have said, it is the form chosen by 

the Council 16 months ago. 

Conditions 14 and 15 

On 11 January 1988, the Minister for Environment and 

Planning published a direction pursuant to the provisions of 

s.94A of the Envronmenta1 Planning and Assessment Act directing, 

inter ella, the Lismoro City Council that, in the case of a 

condition of development consent referred to in s.94 requiring 

the payment of monetary contribution in respect of lend within 

i ts area and being land to which State Environmental Planning 

Policy No.15 apolies, a maximum amount of any such contribution 

shall be $1950 per dwelling unit. It follows, in my opinion, 

that however the money is to be spent, it is not open to the 

Lismore Council to require a contribution with respect to the 

subject develorrent which exceeds the sum of $ 1950 per dwelling 

unit. The two contributions claimed in Council's Condtons 14 

and 15 total $35,000 and therefore cannot be imposed. Tne 

question is whether any, and if so what, contribution ought be 

exacted. 

Mr. Reynders pointed to what, in his opinion, was an 

inconsistency between the strategies dictated by the regional 

plan and the Direction given under s.94A. That is, he was of the 

opinion that it was not possible to limit s.94 contributions to 

the sum of $1950 per dwelling unit and, at the same time, ensure 

that such development 'meets the full cost of all necessary 

services". }owever, no submission was made that the s.94A 

Direction was legally tainted by that circumstance. 

With respect to Condition 15, it is the Council's claim 

that the Intersection of Main Road 141A and Stangers Road needs 

to be upgraded to accommodate the additional traffic. With 

respect to Condition 14, it is the Council's claim that work 

needs to be undertaken on Stangers Road. In my opinion, it is 

fanciful to suppose that Stanjers Road will be sealed within the 

next 15 to 20 years. The projection advanced by the Cbuncil of 

102 dwellings or caravan sites on land abuing Stengars Road is 

so unlikely an outcome that, for present purposes, it can be 

dismissed. it is trite law that in order to justify the 

imposition of a condition (particularly one involving monetary 

contribution) there must be a proper nexus between the 

develOP-7ent proposed and the condition sought to be imposed. On 

present day values, it will cost approximately $220,000 to seal 

Stangers Road. Council is claiming the sum of $2000 per 

dwelling in respect of the subject development upon an assumption 

that contributions from the other 90 dwelling units will be 

exacted in the future. At the present time, the use of Stangers 

Road is well below the Department of Main Roads A]tDT (Annual 
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Average Daily Traffic) threshold for sealing of roads. 	In fact, 

the AADT is only about 150 on Main Road 141A and probably not 

more than 40 on Stangers Road itself - both figures well short of 

the 500 required by the Department of Main Roads (or even the 270 

suggested by the Council) to justify sealing. It would seem to 

me that the only reliable material available to determine the 

extent to which the present development will add traffic both to 

the intersection at Main Road 141A and along Stangers Road itself 

is by reference to the survey taken of the Tuntable Falls 

Community. Upon that basis, it is likely that one car per 

dwelling will leave the subject land and return to it every 

second day, that is, the development will probably generate about 

riO car movements per day along Stangers Road and throuch the 

intersection. 

At present, there is, in my opinion, a requirement to 

upgrade Stangers Road. In this regard, I accept the evidence of 

Mr. Brimstead and Mr. Andreasson aid the Council's Engineer, Mr. 

Smith. The cost of doing this work is estimated to be 

approximately s2800. The Couci1 does not seek contribution for 

the continuing maintenance of the road only an amount 

sufficient to bring the road up to the appropriate and acceptable 

standard. Upon completion of the last dwelling on the subject 

development, the occupants will have added significantly to the 

present use of Stangers Road. 	It is always difficult fixing a 

figure in the absence of precise evidence. 	However, doing the 

best I can and taking into account the present users of the road, 

I impose a contribution in respect of each dwelling in the sum of 

$200. 	Furthermore, I do not think the contribution need be 

paid prior to the release of the building approval for each 

dwelling. 

So far as the intersection is concerned, it is 

submitted on behalf of Glenbin firstly, that it will not cost 

$15,000 to improve the intersection and, secondly, that upon a 

proper estimate being made, the occupants of Glenbin should not 

be required to pay the whole amount. With both these submissions 

I agree. I am persuaded by the evidence of Mr. Fulford that 

probably it would not cost more than $10,000 to upgrade the 

intersection. There is already a need to upgrade the 

intersection and the development at Glenbin will add to that need 

by approximately 15%. I think that there is a connection 

between the work to be undertaken at the intersection and the 

occupancy of the subject land. Accordingly, and upon the 

adoption of Mr. Fuiford's figures, I assess a figure'of $15C0 to 

be paid in installments of $150 upon the release of each building 

approval. 

Condition 16 

I do not propose to impose Condition 16. Mr. Bassc, an 

accountant, and his wife, a medical practitioner, own the 

adjoining land. Their land is burdened with a right of way in 

favour of the subject land. The occupants of the subject land 

are permitted "from time to time and at all times to pass and 

repass with or without horses and other animals, carts, wagons, 
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carriages, tractor engines, motor cars and other vehicles over 

and along the land 50 links wide shown in the plan annexed to the 

transfer . . . '. The covenant provides that the expense of 

keeping the land the subject of the right of way in good and 

sufficient repair is to be borne by both owners in equal shares. 

Mr. Basso's complaint is that he may be involved in expenditure 

greater than that anticipated at the time the right of way was 

created by reason of the now proposed increased density of 

population on the adjoining land: it must be borne in mind, 

however, that the right of way is also used by Mr. and Mrs. Basso 

and one other occupant on their land throughout the greater port 

of its length. Also, it will not serve all houses on the 

multiple occupancy. It will serve five only. 

On behalf of Glenbjn, it is submitted that Condition 16 

(or at least so rouch of it that requires the owner to consent to 

the removal of the right of way) is ultra vires. It was 

submitted that the effect would be 'to oust the jurisdiction of 

the Supreme Court which it may exercise under the Conveyancing 

Act. Because I have come to the conclusion that Condition 16 

ought be deleted in the exercise of my discretion, I need not 

determine whether Glenbjn's submission is correct. I have regard 

to the circumstance that a right of way was created is legally 

in existence and provides access for five of the proposed 

dwellings. it is capable of providing physical access to the 

subject land. it appeared to be suggested by Council that the 

use of the right of way (to the five dwellings) would be an 

'excessive or unreasonable" use and for that reason the condition  

ought be imposed. 	It would seem to me, with respect, that it is 

not appropriate for this Court to make a condition of the type 

asked for by the Council. I do not doubt that it is open to the 

Land and Environment Court to impose a condition that access to 

any one of the dwellings ought be from a certain road. But I do 

not think it within the purview of the Land and Environment Court 

to require the owner of a dominant tenement to consent to an 

application to the Equity Court by the owner of a servient 

tenement that a right of way be modified or wholly or partly 

extinguished. 	See Simons v. Willoughby Municipal Council, 

Bignold J, 21 May 1985, unreported). 	As I have said, I do not 

think it reasonable to require traffic to the western side of the 

land to proceed via the access track referred to in Condition 18. 

To do so would be to impose an unwarranted financial burden on 

the applicant and would lead to the result that the- applicant 

would not be able to use that part of the land as proposed by it. 

I have not overlooked the circumstance that Mr. Basso is 

justifiably chagrined because some work was undertaken on his 

land and outside his right of way without his consent. But the 

action of Glenbin, if unlawful, can be remedied elsewhere. 

Indeed, there is evidence sucgesting that the work, undertaken by 

mistake, was, in fact, rectified by Glenbin. However that may 

be, I do not think that circumstance ought deflect me from 

granting the development consent I think appropriate in all the 

circumstances. 

Accordingly, I grant development consent subject to the 

following conditions: 
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1. 	Any use of the land or of a building, other than for 
	 (b) by any agreement, dealing or instrument rendering 

agriculture, forestry or as a residence on an approved site, 
	 different parts thereof immediately for separate 

shall be subject to a specific development consent of the 
	 occupation or disposition. 

Council. 

No tree of any species be ringbarked, cut down, lopped, 

injured or damaged, other than as required for agricultural 

or forestry purposes, without the prior consent of the 

Council. 

An ongoing programme shall be developed, in conjunction with 

the Far North Coast County Council, for the eradication of 

noxious weeds on the land. 

All dams on the land shall be upgraded within and made safe 

in accordance with the recommendations of the Soil 

Conservation Service of New South Wales. 

The land shall be owned in its entirety by at least two-

thirds of the adult persons residing on the land. 

The land remain in one lot and unsubdvided under the Local 

Government Act, Strata Titles Act or any other act. 

NOTE: 	Subdivision refers to the subdividing of land into 

parts, whether the dealing is: 

(a) by sale conveyance, transfer or partition; or  

Before development commences, documentary evidence be 

produced to satisfy the Council that Conditions 5 and 6 are 

complied with. 

B. Buildings may be erected at sites 1 - 10 on the plan 

identified as ExhibitC in the proceedings before the Court 

subject to action being taken to divert surface drainage, 

including road drainage, and the Chief Health Surveyor being 

satisfied that the precise location of the dwelling is 

stable and suitable for the location of a dwelling. 

Notwithstanding approval of sites under Conditipn 8, the 

total number of dwellings erected in accordance with this 

consent shall not exceed the number reasonably assumed to 

accommodate 55 persons. 

No building or structure shall be erected or placed on the 

land and used as a dwelling except at a site referred to in 

Condition 8. 

No building or structure shall be erected or commenced to 

be erected unless a building permit has been obtained from 

the Council and the Council reserves the right to refuse to 

19 	 20 



-p  

issue a permit if it becomes apparent that the site is not 

stable or otherwise unsuitable. 

All dwellings shall be construed in accordance with 

Ordinance 70 and have external non-reflecting materials or 

colours that blend with the environment. 

Effluent of all types from all dwellings shall be disposed 

of in a matter approved by the Chief Health Surveyor and no 

absorption trench or other disposal area shall be closer 

than SOm to any defined natural watercourse or adjacent to 

land that may be subject to mass movement. 

A contribution pursuant to the provisions of 5.94 of the Act 

is payable at the rate of $200 per dwelling unit, each 

contribution to be paid prior to the release of the buildi:g 

approval for the dwelling the subject of the contribution. 

A contribution pursuant to the provisions of the 

Environmental Planning and Assessment Act for the upgrading 

of the intersection of Stangers Road with Main Road 141A in 

the sum of $150 per dwelling. Each contribution to be paid 

prior to the release of the building approval for the 

dwelling the subject of the contribution. 

Internal access to each dwelling shall be provided so as to 

provide a gravelled all weather access to conventional two-

wheel drive vehicles. All access shall have grades not 

exceeding 16% and be constructed and drained in accordance 

with recommendations from the Soil Conservation Service of 

New South Wales so as to minimise cuttings and the 

possibility of soil erosion. 

A perimeter fire break be constructed by removal of all 

flammable material generally along the full length of the 

western and southern boundaries, avoiding existing forests, 

but be placed around the edged on a contour and be 20m wide, 

measured horizontally and maintained with a ground fuel load 

not exceeding eight tonnes per hectare to the satisfaction 

of the Council's Fire Control Officer. 

A primary protection zone shall be maintained for a distance 

of 20m surrounding each building kept clear of combustb1e 

materials with a ground fuel load not exceeding thrçe tones 

per hectare. In this zone, shrubs and trees no hiher than 

3m will be permitted provided the canopy cover is less than 

20%. 

A radiation protection zone shall be maintained for a width 

of 20m surrounding each primary protection zone to be 

cleared of all rubbish and undergrowth with a ground fuel 

loading not more than five tonnes per hectare. 	Trees and 

shrubs up to Sm high may remain providing the canopy cover 

is not more than 50%. 
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That all water storage tanks installed as part of the 

development, be provided with a 38mm male threaded 

connection with gate valve, in a location accessible to fire 

fighting vehicles. 

Each access road that is not a through road shall be 

provided with a turn around area at its end to allow turning 

of fire fighting vehicles. 

equipment and liaison with the Council's Fire Control 

Off icer and the local Bush Fire Brigade. 

I HEREBY CERTIFY THAT THIS AND THE PRECEDING 	PAGES ARE A TRUE 
AND ACCURATE COPY OF THE REASONS FOR JUDGMENT HEREIN OF THE 
HONOURABLE MR. JUSTICE J.S. CRIPPS. 

As soc i a t e 

22. The following fire fighting equipment to standards approved 

by the Bush Fire Council of New South Wales be provided and 

maintained at all times to the satisfaction of the Council's 

Fire Control Officer; 

a 680 1 water tank; 

an 8h.p. fire fighting pump; 

(C) twelve knapsacks; 

(d,) six NcLeod tools; 

(C) 100mm of 20mm fire protection hose; 

two "Dial-a-jet nozzles; and 

one drip torch. 

23. 	A suitable fire alarm, capable of being heard from 

anywhere within the area enclosed by the perimeter fire 

break, be installed. 

24. A suitable person be appointed as Fire Protection Overseer, 

to be responsible for fire protection maintenance of equipment 
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- 	IN THE LAND AND 
	

No: 10535/86 

ENVIRONMENT COURT 
	

Coram: Cripps J 

OF NEW SOUTH WALES 
	

O April 1988 

JUDGMENT 

GLMBIN PTY. LIMITED 

V . 

LISMORE CITY COUNCIl. 

His Honour: 	On 5 February 1986, Rick McKiernan, on behalf of 

Glenbin Pty. Lited, made application to the Linrore City 

Council for development consent for a multiple cccupancy 

development on Lot 5 DP525836 Stangers Road, Stony Cnt. 

On 3 Cotober 1986, the Council granted its consent for 

"a multiple occ;ancy community development to accommodate a 

maximum of fifty five (55) persons to be housed in eleven (11) 

living units' subject to a number of conditions the relevant ones 

being as follows: 

"4. 	All dams on the land shall be upgraded within and 
made safe in accordance with the reconuoendaticr,s of the 
Soil Conservation Service of New South Wales. 

8. 	Duildings may be erected at sites 1 - 10 on the 
amended plan subject to action being taken to divert 
surface drainage, including road drainage, and the Chief 
Health Surveyor being satisfied that the precise 
location of the dwelling is stable and suitable for the 
location of a dwelling". 

Section 94 contribution of $2000 per dwelling 
unit. The whole contribution applicable to this 
application shall be paid before the first building 
approval is released". 

An additional contribution for the upciradina of the 
intersection of Stangers Road with the main road 141A at 
fixed cost of $15,000. 	This amount is payable before 
tOe first building approval of this application is 
released. 	The Intersection design is subject to 
Department of Main Roads approval to ensure their 
standard is maintained". 

All access to the land for the purpose of access to 
the dwellings shall be by means of the unnamed public 
road off Stangers Road, north of Lot 2 DP625836. 	In 
this respect, the company shall not object if the right 
of way over Lot 1 is proposed to be removed by its 
owner". 

18. 	In addition to the access banks shown on the,  plan, 
an access track generally along the contour shall be 
constructed from the road near the "cottage" in Hamlet 
3, westward to connect with the track shown on ,the 
northern boundary of Hamlet 2". 

On 29 November 1986, Glenbin appealed to the Land and 

Environment Court nominating the following ground of appeal: 

"Conditions 4, 14, 15, 16 and 18 attached to Notice of 
Determination of a development arolication (No: 85/16fl 
issued by theRespondent on 3 October 1986'. 

Notwithstanding that the Developer intended appealing 

against certain conditions on1y, the effect of lodging the apreal 

is that the consent granted by the Council, which became 

effective and operated from the date endorsed upon the Notice, 
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ceased as from 29 October to be effective (5.93(2) of the 

Envronmenta1 Planning and Assesrnent Act). On appeal, the Court 

has all the functions and discrctons of the Council. The appeal 

is de novo and it is open to the Court to grant consent 

conditionally or unconditionally or to refuse consent. The 

appeal is to be determined by reference to the crcumstances, 

including the law, as it exists at the time of the appeal. 

takes place in accordance with the programme for the 
provision of services". 

SEPP No. 15 does not define multiple occupancy. 	The 

aim of the Policy is: 

"(a) to encourage a community based and environmentally 
sunsitive approach to rural settlement; 

(b) 	to enable - 

After the grant of development consent, the Minister 

made the North Coast Regional Environmental Plan, 1988, (18 

December 1987) and State Environmental Planning Policy No.15 - 

Multiple Occupancy of Rural Land (20 February 1908). The North 

Coast Regional Environmental Plan (which applies to Lismore) 

defines multiple occupancy" to mean: 

the erection of two or more detached dwellings on an 
unsubdvjded allotment of land where the allotment of 
land comprises the principle place of residence for the 
occupants who occupy the land on a communal basis". 

The objectives of the REP, with respect to rural 

housing, are to ensure opportunities for rural housing and to 

provide for multiple occupancy "in some circumstances. Councils 

affected are obliged in the preparation of local environmental 

plans to prepare a 'rural land release strategy" for the whole 

of its area. The local environmental plan is to be consistent 

with strategies identified, one of which is: 

"ensure that development for rural housing meets the 
full cost of all necessary services and that development 

i 	people to collectively own a single allotment 
and use it as their principal place of 
residence; 

the erection of multiple dwellip.,-s on the 
allotment and the sharing of facilities and 
resources to collectively manaGe the 
allotment; and 

the pooling of resources, particularly where 
low incomes are involved, to economically 
develop a wide range of conununal rural living 
epportun ties, includnq the constrt:ction of 
low cost buildings . 

A major objective of the Policy is to facilitate 

multiple occupancy development "preferably in a clustered style, 

in a manner which protects the environment". It provides that 

when processinc development applications for multiple 

occupancies, the council must consider 18 specified matters (over 

and above the 20 heads of consideration in s.90 of the 

Envircnmental Planning and Assessment Act). In particular, it 

provides that a council shall not consent to an application 

unless it has taken into consideration among other matters: 
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demonstrated considerable legal ability both in the art of 

advocacy and in their understanding of environmental law and 

}!isrorv of the ArolicatlOn 	 practice. 

The Court was informed that the present application was The 	Council 	was 	represented 	by Mr. 	Revnders. 	Mr. 

of soonificance to the Council of the City of Lismore, not merely Reynders 	is 	the Chief 	Planner of 	the 	Lismcre 	Council. 	He 	had 

because of 	the particular development the subject of 
	the appeal, prepared a 	Report which 	was 	intended 	to 	be 	tendered 	in 	the 

but because, 	SO it was said, 	the outcome of the litigation would proceedings. 	He 	is 	a 	qualified planner and 	he 	informed 	me 	he 

be of significance for the Lismore Council in the 	administration proposed 	calling 	himself 	as 	an export 	witness. 	In 	cases 	of 

of its planning powers and, 	in particular, 	in the applica1On of complexity 	it 	is 	generally unsatisfactory 	that 	expert 	witnesses 

SEPP 1"0.15. 	In 	recognition of 	the claimed 	importance of 
	the 

and advocates be one and the same. 	But in the present case, 	the 

proceedings to the Council 	the Court determined to hear part of self-evident problems of that arrangement were exacerbated by the 

the evidence 	in the Lismore area and 	the 	balance 	
in 	Sydney. circumstance 	that 	Mr. 	Reynders' 	expert 	views 	did 	not 	coincide 

Three days before the matter was due to commence at 	Byron 	Bay, with 	the 	submissions 	of 	the 	Council 	and 	I 	was 	continually 

the Court was informed that the Developer would no longer be required 	to make inquiries of Mr. 	Reynders whether views he was 

represented by la'ers and that the Council, pursuant to a pol_cy advancing 	from the Bar table were 	submissions 	on 	behalf 	of 	the 

of 	"matching" 	Developers' 	representations 	
would 	also 	no 	be Couicil 	or 	whether 	they were 	views 	which 	he 	el'J 	as 	an 	cxne:'t  

represented at the hearing, witness. 	By way of 	illustration, 	although 	I 	repeatedly ached 

for 	information 	on 	the 	subject, 	I 	never 	received a 	satisfactory 

Mr. 	Lambert, 	a 	resident 	of 	Tuntable 	Falls 	
(anoher 

answer to 	the question of what was 	the attitude of 	the Ccuncil 

multiple 	occupancy 	development 	at 	Nimbln) 	sought 	
and 	obtined upon 	the 	assumption 	that 	some of 	the 	conditions 	sought 	by 	the 

leave 	to represent Glenhin and 	the Council's 	
Planner, 	'.r. 

Council would or could net be imposed by the Court. 	It was clear 

ReynderS, 	was coanted leave to represent the Counci. 	
I 	viewed 

the Council was prepared to grant development consent 	subject to 

with some surprise the conduct of the Council in asserting that, a number of conditions. 	But I never found out what its attitude 

on the one hand, 	it wished to explore in detail the planning and was in the event that I considerod it inappropriate to iose one 

legal 	implications 	inherent 	in the administration of 	
SEPP No.15 

or other disputed conditions. 

and, on the other, its resolution to "match" what it apparently 

believed to be the legally unskilled representation of the 

Developer. 	As events turned out, Mr. Lambert and his team 
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commands impressive views of the surrounding area. 	The lower - 

part of the land is timbered and the upper parts have been 

Cleared for grazing. 

'(a) 	The means proposed for establishing land 
ownership, dwelling occupancy rights, environmental and 
community management will ensure the aims and objectives 
of this Policy are met. 

The area or areas proposed for erection of 
buildings including any proposals for the clustering of 
buildings. 

The area or areas proposed for community use 
(othCr than areas for residential accommodation and home 
improvement areas). 

The need for any proposed development for 
community use that is ancillary to the use of the land. 

The availability and standard of public road 
access to the land . 

Home improvement area 	is 	defined 	to 	mean 	an area 	of 

land 	not 	exceeding 	5,000 in 2 	around 	a 	dwellinq. 	The Pcicy 

provides 	that except 	in limited 	circumstances, 	the 	land the 

subject 	of 	a multiple occupancy 	development 	may not 	be 

ubdivjded. 

The consent granted by the Council was for the 

construction and use of 10 home sites located throughout the 

subject land. A map (Exhibit C), identifying these sites was 

forwarded to the Council prior to the grant of development 

consent after an earlier plan submitted by the Developer and 

discicsng 11 sItes was rejected. it was a condition of the 

development consent that the buildings be erected on the sites 

nominated in the map, Exhibit C (see Condition 8). 

Upon th matter coming on fcr hearing, Council 

submitted amended conditions. It now see:s, in lieu of th. old 

condition 8, the following condition: 

(8) All dwellings are to be erected in a cluster or in 
clusters and are to have a home improvement area not 
exceeding 5000m' around each dwelling. The Chief Health 
Surveyor is to be satsfjed that the precise location of 
each dwelling is stable and suitable for the location of 
a dwelling. Action is to be taken to divert surface 
drainage including road drainage to the satisfaction of 
the Chief Health Surveyor and Soil Conservation Service 
of New South Wales. 

It submits that Conditions 14, 15 and 16 shuld 

remain as orIginally imposed. If, however, the new Condition 8 

is imposed, It no longer presses Condition 18. If the dwellinas  

are clustered in accordance with the requirements of the new 

Condition 8 and access is from the western end of the Subject 

land, the Council concedes there is no need for the access track 

referred to in Condition 18. If, however, houses are not 

required to be Clustered, the Council submits i ought impose 

Condition 18 for acceSs to houses on the eastern side of the 

property. 

The subject land is on Stangers Road, Stony Chute, and 

is approximately 	55ha. 	It slopes from north to south and 
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In making the above comments, I do not wish to 

denigrate the efforts of Mr. Reynders to satisfy the Court's 

requirements to the best of his ability. Indeed, bearing in mind 

the dual nature of his appearance in the Court, he acquitted 

himself well. But he is not a lawyer and I would have thought, 

with respect, that in complicated cases the advocate should not 

be the expert witness even if (unlike the present case) the 

opinion of the expert witness and the submissions of the Council 

coincide. AS I have said, where they do not, the problems are 

exacerbated. 

For reasons which I will mention later, I am of the 

opinion the development consent should be granted subject to 

conditions. I do not propose to impose the conditions suggested 

by Council. It therefore is unnecessary for me to consider, for 

example, what I would have done had I determined, for example, 

that it was inappropriate to allow access over adjoining land but 

that I was powerless to prevent it. 	I have taken into 

consideration all of the matters referred to in cl.9 	of SE?? 

No.15 and those matters of relevance to the development set out 

in s.90 of the Environmental Plannir.a and Assessment Act. I have 

taken into account the lack of the clustering of buildings. I 

mention this matter specifically because it appeared to be a 

matter of considerable importance to Mr. Reynders who, I assume, 

was making a submission on behalf of the Council. The Council 

believes, aPparently, that unless such a requirement is imposed, 

it may be overly susceptible to pressure in the future to rezone 

the land so as to permit subdivision. it is not clear to me why 

the Council is now concerned about its diminished ability to 

resist what I must assume to be a future inappropriate 

application for rezoning for subdivision. Seventeen months ago, 

the Council granted development consent and made it a condition 

of the consent that the dwellings be located where they are now 

proposed to be. The only assumption I am presared to make about 

Council's future attitude is that if an application for reoning 

to permit subdivision is made, the Councii will consider it on 

its merits and determine the application in accordance with its 

statutory obligations. I note that SE?? No.15 does not requIre 

clustering; it merely expresses clustering as a preference and 

requires a council or the Court to take into account 'any 

proposals for the clustering of buildings. 

I have taken into account the means proposed for 

the establishment of land ownership, dwelling occupancy richts, 

environmental and community management of the development. The 

land will be owned by Glenbin. 	It is not a large 

multiple occupancy development. 	Each shareholder (10 in all) 

will be entitled to build a house on the area nominated in plan, 

Exhibit C. Shareholders will have the right to occupy the 

dwellings they erect and will be entitled, subject to approval by 

Glenbn, to sell their shares. However, in this regard, the 

price payable for their shares will not include any "land 

increase" component and the shares may not be assigned without 

Glenbin's approval. 
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Before turning to the disputed conditions, i note that 

Condition 4 is now no longer in dispute. The condition requires 

the land to be upgraded and made safe in accordance with 

recommendations of the Soil Conservation Service of New South 

Wales and the condition will therefore be attached to the consent, 

Disputed Conthtioon 

Ccnd'txon_8 

As I have said, development consent was granted by the 

Council after the Developer, at the Council's request, withdrew 

its earlier plan and substituted an amended plan nominating the 

10 sItes proposed for the erection of houses. After developco,n 

consent was granted but before the hearing of this appeal, 

certain building work was undertaken on the sites nominated. 

Although it is true that a hearing before this Court is de nave 

and that the Court munt take into account the circumstances and 

the law as they are at the date of the anpeal, I am not bound to 

ignore the events that have taken place between the date of the 

consent and the date of the hearing of the appeal. it was clear 

to all parties that Glenbin was appealino against conditions of 

consent. At the time it lodged its appeal, Condition 8, as 

imposed by the Council, was not in dispute. Condition 8 was 

included to give effect to the requirement of the Council that 

the hcuses on the land be set out on the map, Exhibit C. The new 

Condition 8 requires the houses to be 'clustered' at one end of 

the site. 

In my opinion, I am entitled to take into account as a 

"circumstance of the case" within the meaning of s.90 that during 

the suspension of the oPeration of the development, consent by 

reason of the appeal being lodged to the Court (5.90(7)) Glenbin 

reasonably believed that it was doing no more than carrying out 

the development for which it had consent. As I have said, SEPP 

No. 15 does net mandate cluster development; it merely urges it 

as a preference. I have visited the site and have seen where the 

houses are intended to be located in accordance with Exhibit C. 

The Council could not point to any environmental damage that 

would result by reason of the houses being dispersed - at least 

none that could not adequately be addressed by approprxate 

conditions. Indeed, its reason for requiring "clustering' was 

its belief that to cluster the development would be to inhibit 

what it considered to'be possible or probable future pressure for 

subdivision of the land. however, as I have ssd, S1'TP No.15 

provides that land the sub3ect of multiple occupancy developuent 

shall not be subdivided. Accordingly, the subject land may not 

be lawfully subdivided unless SEPP No. 15 is amended and the 

Council prepares a new Local Environmental Plan. 	The Counc1 

relies on the circumstance that recently it has 	succumbed to 

representations to make a new local p-lan to allcw the mult:ple 

occupancy development at Billen Cliffs to be subdivided and 

resolved to make a plan to permit subdivision of the land. But I 

do not regard that circumstances as giving any support to Mr. 

Reynder's submissions in the present case. I can only conclude 

that the Council's decision to rezone the land at Billen Cliffs 
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to allow subdivision proceeded upon a proper exercise of its 

planning power. I am not prepared to assume that the Council has 

embarked upon a plan making process dictated by pressure to which 

it ought not have succumbed. It seems to me, therefore, that I 

should not chance the form of the present development for that 

reason, particularly, as I have said, it is the form chosen by 

the Council 16 months coo. 

Condtcns 1$ 	15 

On 11 January 1988, the Minister for Environment and 

Planning publithed a diredtion pursuant to the provisions of 

s.94A of the Environmental Plannina and Assessment Act directing, 

inter alia, the Lismore City Council that, in the case of a 

condition of development consent referred to in s.94 requiring 

the payment of monetary contribution in respect of land within 

its area and be:ng land to which State Environmental Planning 

Policy flo.15 apries, a maximum amount of any such contribution 

shall be $1950 per dwelling unit. It follows, in my Opinion, 

that however the money is to be spent, it is not open to the 

Lismcre Council to require a contribution with respect to the 

subject development which exceeds the sum of $1950 per dwelling 

unit. The two contributions claimed in Council's Conditions 14 

and 15 total $35,000 and therefore cannot be imposed. The 

question is whether any, and if so whet, contribution ought be 

exacted. 

Mr. Reynders pointed to what, in his opinion, was an 

inconsistency between the strategies dictated by the regional 

plan and the Direction given under s.94A. That is, he was of the 

opinion that it was not possible to limit s.94 contributions to 

the sum of $1950 per dwelling Unit and, at the same time, ensure 

that such development 'meets the full cost of all necessary 

services". However, no submission was made that the s.94A 

Direction was legally tainted by that circumstance. 

With respect to Condition 15, it is the Council's claim 

that the intersection of Main Road 141A and Stangers Road reeds 

to be upgraded to accommodate the additional traffic. 

respect to Condition 14, it is the Council's claim 

needs to be undertaken on Stangers Road. 	In my opinion, it is 

fanciful to suppose that Stanciers Road will be sealed within the 

next 15 to 20 years. The projection advanced by the Council of 

102 dwellings or caravan sites on land abutting Stangers Road is 

so unlikely an outcome that, for present purposes, it can be 

dismissed. 	It is trite law that in order to justify the 

impositIon of a condition (particularly one involving monetary 

contribution) there must be a proper nexus between the 

development proposed and the condition sought to be imposed. On 

present day values, it will cost approximately $220,000 to seal 

Stangers Road. 	Council is claiming the sum of $2000 per 

dwelling in respect of the subject development upon an assumption 

that contributions from the other 90 dwelling units will be 

exacted in the future. At the present time, the use of Stangers 

Road is well below the Department of Main Roads AADT (Annual 
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Average Daily Traffic) threshold for sealing of roads. 	In fact, 

the AADT is only about 150 on Main Road 141A and probably not 

more than 40 on Stangers Road itself - both figures well short of 

the 500 required by the Department of Main Roads (or even the 270 

suggested by the Council) to justify sealing. It would seem to 

me that the only reliable material available to determine the 

extent to which the present development will add traffic both to 

the intersection at Main Road 141A and along Stangers Road itself 

is by reference to the survey taken of the Tuntable Falls 

Community. Upon that basis, it is likely that one car per 

dwelling will leave the subject land and return to it every 

second day, that is, the development will probably generate about 

riO car movements per day along Stangers Road and through the 

intersection. 

At present, there is, in my opinion, a requirement to 

upgrade Stangers Road. In this regard, I accept the evidence of 

Mr. Brimstead and Mr. Andreasson and the Council's Engineer, Mr. 

Smith. The cost of doing this work is estimated to be 

approximately $2800. The Coupcil does not seek contribution for 

the continuing maintenance of the road only an amount 

sufficient to bring the road up to the appropriate and acceptable 

standard. Upon completion of the last dwelling on the subject 

development, the occupants will have added significantly to the 

present use of Stangers Road. 	It is always difficult fixing a 

figure in the absence of precise evidence. 	However, doing the 

best I can and taking into account the present users of the road, 

I impose a contribution in respect of each dwelling in the sum of 

$200. 	Furthermore, I do not think the contribution need be 

paid prior to the release of the building approval for each 

dwelling. 

So far as the intersection is concerned, it is 

submitted on behalf of Glenbin firstly, that it will not cost 

$15,000 to improve the intersection and, secondly, that upon a 

proper estimate being made, the occupants of Glenbin should not 

be required to pay the whole amount. With both these submissions 

I agree. I am persuaded by the evidence of Mr. Fulford that 

probably it would not cost more than $10,000 to upgrade the 

intersection. There is already a need to upgrade the 

intersection and the development at Glenbin will add to that need 

by approximately 15%. I think that there is a connection 

between the work to be undertaken at the intersection and the 

occupancy of the subject land. Accordingly, and upon the 

adoption of Mr. Fulford's figures, I assess a figure of $1500 to 

be paid in installments of $150 upon the release of each building 

approval. 

Condition 16 

I do not propose to impose Condition 16. Mr. Basso, an 

accountant, and his wife, a medical practitioner, own the 

adjoining land. Their land is burdened with a right of way in 

favour of the subject land. The occupants of the subject land 

are permitted from time to time and at all times to pass and 

repass with or without horses and other animals, carts, wacons, 
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carriages, tractor engines, motor cars and other vehicles over 

and along the land 50 links wide shown in the' plan annexed to the 

transfer . . . -. The covenant prozides that the expense of 

keeping the land the subject of the right of way in good and 

sufficient repair is to be borne by both owners in equal shares. 

Mr. Basso's complaint is that he may be involved in expenditure 

greater than that anticipated at the time the right of way was 

created by reason of the now proposed increased density of 

population on the adjoining land: it must be borne in mind, 

however, that the right of way is also used by Mr. and Mrs. Basso 

and one other occupant on their land throughout the greater part 

of its length. Also, it will not serve all houses on the 

multiple occupancy. It will serve five only. 

On behalf of Glenbin, it is submitted that Condition 16 

(or at least so much of it that requires the owner to consent to 

the removal of the right of way) is ultrd vires. It was 

submitted that the effect would be "to oust the jurisdiction of 

the Supreme Court which it may exercise under the Convevancing 

Act. Because I have come to the conclusion that Condition 16 

ought be deleted in the exercise of my discretion, I need not 

determine whether Glenbin's submission is correct. i have regard 

to the circumstance that a right of way was created;' is legally 

in existence and provides access for five of the proposed 

dwellings. it is capable of providing physical access to the 

subject land. it appeared to be suggested by Council that the 

use of the right of way (to the five dwellings) would be an 

"excessive or unreasonable" use and for that reason the condition  

ought be imposed. 	It would seem to me, with respect, that it is 

not appropriate for this Court to make a condition of the type 

asked for by the Council. I do not doubt that it is open to the 

Land and Environment Court to impose a condition that access to 

any one of the dwellings ought be from a certain road. But I do 

not think it within the purview of the Land and Environment Court 

to require the owner of a dominant tenement to consent to an 

application to the Equity Court by the owner of a servient 

tenement that a right of way be modified or wholly or partly 

extinguished. (See Simons v. Willouchby Municipal Council, 

Bignold J, 21 May 1985, unreported). As I have said, I do not 

think it reasonable to require traffic to the western side of the 

land to proceed via the access track referred to in Condition 18. 

To do so would be to impose an unwarranted financial burden on 

the applicant and would lead to the result that the- applicant 

would not be able to use that part of the land as proposed by it. 

i have not overlooked the circumstance that Hr. Basso is 

justifiably chagrined because some work was undertaken on his 

land and outside his right of way without his consent. But the 

action of Glenbin, if unlawful, can be remedied elsewhere. 

Indeed, there is evidence suggesting that the work, undertaken by 

mistake, was, in fact, rectified by Glenbin. However that may 

be, I do not think that circumstance ought deflect me from 

granting the development consent i think appropriate in all the 

circumstances. 

Accordingly, I grant development consent subject to the 

following conditions: 
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Any use of the land or of a building, other than for 

agriculture, forestry or as a residence on an approved site, 

shall be subject to a specific development consent of the 

Council. 

No tree of any species be ringbarked, cut down, lopped, 

injured or damaged, other than as required for agricultural 

or forestry purposes, without the prior consent of the 

Council. 

An ongoing programme shall be developed, in conjunction with 

the Far North Coast County Council, for the eradication of 

noxious weeds on the land. 

All dams on the land shall be upgraded within and made safe 

in accordance with the recommendations of the Soil 

Conservation Service of New South Wales. 

The land shall be owned in its entirety by at least two-

thirds of the adult persons residing on the land. 

The land remain in one lot and unsubdivided under the Local 

Government Act, Strata Titles Act or any other act. 

NOTE: 	Subdivision refers to the subdividing of land into 

parts, whether the dealing is: 

(a) by sale conveyance, transfer or partition; or  

b by any agreement, dealing or instrument rendering 

different parts thereof immediately for separate 

occupation or disposition. 

Before development commences, documentary evidence be 

produced to satisfy the Council that Conditions 5 and 6 are 

complied with. 

Buildings may be erected at sites 1 - 10 on the plan 

identified as Exhibit C in the proceedings before the Court 

subject to action being taken to divert surface drainage, 

including road drainage, and the Chief Health Surveyor being 

satisfied that the precise location of the dwelling is 

stable and suitable for the location of a dwelling. 

Notwithstanding approval of sites under Conditipn 8, the 

total number of dwellings erected in accordance with this 

consent shall not exceed the number reasonably assumed to 

accommodate 55 persons. 

No building or structure shall be erected or placed on the 

land and used as a dwelling except at a site referred to in 

Condition 8. 

No building or structure shall be erected or commenced to 

be erected unless a building permit has been obtained from 

the Council and the Council reserves the right to refuse to 
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issue a permit if it becomes apparent that the Site is not 

stable or otherwise unsuitable. 

All dwellings shall be construed in accordance with 

Ordinance 70 and have external non-reflecting materials or 

colours that blend with the environment. 

Effluent of all types from all dwellings shall be disposed 

of in a matter approved by the Chief Health Surveyor and no 

absorption trench or other disposal area shall be closer 

than 50m to any defined natural watercourse or adjacent to 

land that may be subject to mass movement. 

A contribution pursuant to the provisions of s.94 of the Act 

is payable at the rate of $200 per dwelling unit, each 

contribution to be paid prior to the release of the building 

approval for the dwelling the subject of the contribution. 

A contribution pursuant to the provisions of the 

Environmental Planning and Assessment Act for the upgrading 

of the intersection of Stangers Road with Main Road 141A in 

the sum of S150 per dwelling. Each contribution to be paid 

prior to the release of the building approval for the 

dwelling the subject of the contribution. 

exceeding 16% and be constructed and drained in accordance 

with recommendations from the Soil Conservation Service of 

New South Wales so as to minimise cuttings and the 

possibility of soil erosion. 

A perimeter fire break be constructed by removal of all 

flammable material generally along the full length of the 

western and southern boundaries, avoiding existing forests, 

but be placed around the edges on a contour and be 20m wide, 

measured horizontally and maintained with a ground fuel load 

not exceeding eight tonnes per hectare to the satisfaction 

of the Council's Fire Control Officer. 

A primary protection zone shall be maintained for a distance 

of 20m surrounding each building kept clear of combustible 

materials with a ground fuel load not exceeding th'ire tones 

per hectare. In this zone, shrubs and trees no higher than 

3m will be permitted provided the canopy cover is less than 

20%. 

A radiation protection zone shall be maintained for a width 

of 20m surrounding each primary protection zone to be 

cleared of all rubbish and undergrowth with a ground fuel 

loading not more than five tonnes per hectare. 	Trees and 

shrubs up to 5m high cay remain providing the canopy cover 

is not more than 50%. 
16. Internal access to each dwelling shall be provided so as to 

provide a gravelled all weather access to conventional two- 

wheel drive vehicles. All access shall have grades not 

22 
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20. That all water storage tanks installed as part of the 

development, be provided with a 38mm male threaded 

connection with gate valve, in a location accessible to fire 

fighting vehicles. 

21. Each access road that is not a through road shall be 

provided with a turn around area at its end to allow turning 

of fire fighting vehicles. 

22. The following fire fighting equipment to standards approved 

by the Bush Fire Council of New South Wales be provided and 

maintained at all times to the satisfaction of the Council's 

Fire Control Officer; 

a 680 1 water tank; 

an 8h.p. fire fighting pump; 

(C) twelve knapsacks; 

six McLeod tools; 

100mm of 20mm fire protection hose; 

two "Dial-a-jet" nozzles; and 

one drip torch. 

23. 	A suitable fire alarm, capable of being heard from 

anywhere within the area enclosed by the perimeter fire 

break, be installed. 

24. A suitable person be appointed as Fire Protection Overseer, 

to be responsible for fire protection maintenance of equipment 

equipment and liaison with the Council's Fire Control 

Officer and the local Bush Fire Brigade. 

I HEREBY CERTIFY TFJT THIS AND THE PRECEDING 0 PAGES ARE A TRUE 
AND ACCURATE COPY OF THE REASONS FOR JUDOXENT )ORE1N OF TEE 
HONOURABLE MR. JUSTICE J.S. CRIPPS. 

gç .  
Associate 
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IN THE LAND AND 
ENVIRflNMENT COURT 
OF NEW SOUTH WALES 

10 1470 of 1987 

PALM VIEW HAMLETS 
iT1 LIMITED 

Applicant 

40 THE COUNCIL OF THE 
SHIRE OF TWEED 

Respondent 

THE COURT ORDERS THAT: 

The Application be upheld. 

The development application relating to 
the estab!ihen 	of a mltiiJe ort.upanry. 
comprising 9 homesites at Portion 4, 
Parish of Burrell, Byrriil Creek Road, 
Byrrill Creek and in accordance with the 
conditions contained in !nnexure "A" 
hereto. 

The exhibits be returned. 

ORDERED: 	 611-J , 

By the Court, 

, 	
- 

i 
.,.. 

E .E. 	/ 

Order 

rnn 
&lJ 

.14 ftP 1988 // 197 4P . 
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IN DIE LAND AND ENVIRONMENT COURT OF NEW SOUTH WALES 

APPEAL No: 

APPIJCAfI': 

RFPONDFSr: 

HEARD BY: 
t. 

HEARING DATES: 

REPRESVATIVES: 

Applicant: 

Respondent: 

ACr/SECrION: 

10470 of 1987 	 DECISION DATE: * 

Palm View Hamlets Pty Limited 

Tweed Shire Council 

Senior Assessor Jensen 

2nd March 1988 (last day) 

Mr J. Weller, Solicitor 
with Mr D. Weller, Solicitor. 

Mr D. Connie, Solicitor, 
of Halliday and Stainlay. 

Environmental Planning and Assessemeiit Act 1979. 
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Appeal No.: 	10470 of 1987 

IN THE LAND AND 	 Beard by: Senior Assessor Jensen 
ENVIRONMENT COURT 	 Decision date: * 	If 
OF NEW SOUTH WALES 

PAU4 VIEW HAMLETS PIT LIMITED 

V 

TWEED SHIRE COUNCIL 

. 
JUDGMENT 

THE APPEAL 

This matter which involves a subdivision of land and conditions attachj'ig 

thereto, is generally similar to the matter Crystal Vale Pty Limited 

) (10469/87) which was submitted concurrently to the Court and in part dealt 

with at the same time. In both matters, theP.nderquestion at issue was 
whether a monetary contribution should be sou  the provisions of 

vu s.94 of the Environmental Planning and Assessment Act 1979 and as applied 

(4 	as a condition of approval to a subdivision involving multiple occupancy •  
and previously consented to by the Council. 

'Shortly, the applicant says that the application of such a contribution, in 

the circwnstance of the Palm View Hamlets subdivision, is contrary to law 

as established in previous decisions before the Land and Environment Court 

and is • in any case unreasonable through lack of nexus to the subdivision as -.-'.----- 
proposed. The respondent by comparison says that the present matter can be 

• distinguished from the previous matters and that indeed_there is a relation 

between what is sought, by way of a contribution, and works to be done in 

the surrounding area and sufficient to establish the nexus contemplated as - 
a necessary basis for the application of a s. 94 contribution. 

••1 .i ,  
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Appeal No.: 	10470 of 1987 

The first witness, a Civil Engineer and Works Engineer for the Council, 

Mr R.W. Missinghani gave evidence and described the location of the subject 

land and the condition of access roads which it would be necessary to use 

for access by the future inhabitants of the subdivided land. In particular 

he referred to the principal road access to the block, being Tyalgum Road. 

This road has a length of approximately 27 km from its commencement close 

to Murwilluinbah and its termination at the village of Tyalgum. In this 

regard Mr Missingham noted that approximately 6 km of this access road is 

not considered to be of an appropriate standard by the Council and will 

require reconstruction. In this same Context Mr Missingham described the 

works programme of the Council and the manner in which funds are allocated. 

In addition he noted that a sum of least $120,000 must be assigned to a 

particular project before Federal funding is made available. He also noted 

that under the current works programme of the Council, no funding has been 

• allowed for the upgrading of Tyalgam Road. At the present, Mr Missingham 

says that any patching or remedial work to Tyalgam Road, is carried out 

with funding from the general revenue of the Council. 

Apart from Tyalgum Road, MrMissingham noted that the Council intended to 

carry out works in Tya.giim,illage and in particular the main street would 

require reconstruction, including kerb and guttering arid sealing to full 

width. The aggrpgate cost of this work Mr Missingham estimated as between 

$70,000 and $80,000. 

Mr Missingham also referred to works between Tyalgum villa e.. and the 

subject subdivision involving sealing and improvements to Br ys Creak Road, 

with a probable cost of $180,000 and again observed that these 

costs were currently provided for in Council's budget and therefore would. 

.,--: have.tobe sourced from general revenue.. 

.. ..... 

In response to questions Mr Missingham agreed that the applicant had 

already carried out construction of sections of gravel road to a Council 

approved standard, amounting to a sum of some $136,000 which had not been 

required to be expended by the Council. He further_agreed that the work 

• . undertaken by the applicant fmed part of a ring rot, from 

Murwillumbah via Tyalgum village and back to the main road to Nimbin. 

In relation to tourists maps presented to the Court, Mr M.issingham also 

/ 	
agreed that Tyalgum Road formed a part of the road system advertised as 

a part of Scenic Route No. 10. 

2 



Appeal No..: 	10470 of 1987 

In response to questions as to the basis upon which the contribution was 

sought, Mr Missingham agreed that it was a "standard" condition applied to 

all rural subdivisions and_furthermore, the $2500 sought was a "standard" 

amount,  to all rural subdivisions and multiple occupancies. In 

this context Mr 	 i Missingham appeared to be unaware of any plan relatng to 
-------- 

the manner in which the distribution of funds from these contributions 

would be made. Further he appeared to be unaware as to whether 

contributions were held in a "special" fund as opposed to being simply 

incorporated into the Council's general revenue. Further he was unaware of 

th& precise alLation of funds from contributions to works in proximity of 

the proposed development. 

Asked questions in regard to the five year Council progranuiie of Capital 

Works, Mr Missingham was unable to point to any particular project to which 

levy funds would be directed, although he suggested that t.hree bridges 

would require reconstruction in the future. Later Mr Missingham informed 

the Court that the probable cost of the bridge works was $170,000 and that 

he anticipated that this would be funded from Council's loans programme, 

with repayments met out of general revenue. 

The next witness Mr P. Boarder, the Councils Shire Engineer and Chief Ton 

Planner had prepred a statement of evidence from which a number of points 

are extracted as follows: 

* 	The recently gazetted Tweed Local Environmental Plan 
1987 reflects the ongoing demand for rural living in 
the Shire and makes provisions for a variety of living 
choices throughout the Shire. 

* 	The plan provides for a "user pays" basis for road 
- - upgrading. 

* 	A road hierarchy system is used when determining the 
priorities for improvement programmes generally based 
on assessed demands, safety, optimum economical 
construction, a forward plan programme for ultimate 
link roads and equitable distribution throughout the 
Shire. 

* 	To bring the current Shire road system up to an 
expected satisfactory standard for existing and 
estimated demand the following forecasts are made: 

BrIdges 1986 - 2000: $4 500 000 

Roads 1986 2000: 	$32 400 000 
- 

3 



Appeal No.: 	10470 of 1987 

* 	In developing a policy to provide adequate access roads 
Council identifie4a_neecLfor_aflJeve1opmt in rural 
areas to contribute an equitable base figure and pay 
for defined improvements as well if necessary. 

* 	In regard to the planning purpose of contributions for 
roads, upgrading of roads to a safe and acceptable 
level throughout the Shire is the aim of Council, and 
is a major factor in the overall planning objective. 

* 	In relation to the development in question being the 
target of contributions, the Engineers report clearly 
shows the need for the Byr r-UlCreekRoad to be 
upgraded and 	ihill be a benefit to the owners of 
new dwellings within the subject land. 

* 	In relation to it being a reasonable contribution, 
increasing population, sharing the overall costs 
equitably is the basis of applying the contributions. 

* 	Roads in this area have received reasonable allocations 
of funds during recent years, chiefly because of the 
lesser road standards, rather than on a traffic count 
basis. 

* 	These properties will attract a single rating hence for 
the multiple demands coming from them, there is a great 
imbalance of annual contribution to road funding 
generally. 

* 	The Council considered undertaking a Shire wide 
assessment of potential upgrading Costs of roads, in 
relation to the numbers of lots serviced, but decided 
that the extent of work was inappropriate. 

* 	Instead an analysis was made of selected areas and from 
this Costs per kilometre of upgrading in relation to 
lots served pointed to a range of cortributions of 

• between $1,500 and $5,400 per lot. 

Since 1982 the Council has applied a road development 
contribution of $2,500 for each rural subdivisional lot 
and for each multiple occupancy residential lot, 
exclusive of the first, for which there is no charge. 

* 	All Contributions under_s.94_hye been used for 
on the basis that the Council_consider_that 

by rural dwellers 
tiiáir—for ochrftos of services, for which s. 94 
contributions could be charged. 

In response to questions by the applicants reoresentative. Mr Boarder 

agreed that the $2500 per lot was a constant figure applied across the 

whole of Shire o new suoulvision. While Mr Boarder asserted that 

contributions obtained in the vicinity of the Palm View Flwnlets subdivision 

would be spent in that same locality and sa Ld that the funds were put into 
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a separate roads development fund, he was unable to describe any document 

which the Council had prepared to indicate where levied moneys would be 

spent in proximity to the particular subdivision. Further when asked 

whether an amount levied. from a subdivsiori was specifically "ear marked" 

for use in a particular locality, Mr Boarder said that the Council does not 

specifically relate funds levied in one particular locality to that same 

area. Mr Boarder was then asked questions about levies for roads ii other 

parts of the Shire and particular in the urban parts which include 

Murwillumbah town. He agreed that dwellers in the town paid no urban 

roads levy despite their use of 

they made use of the rural road system. 

In his final submission the applicant says that on the basis of previous 

cases before the Land and Environment Co&rt, the application of what is 

clearly a levy, by way of a condition of consent, can only be considered as 

an 1llegi requirement. Mr Weller says that it is quite clear from the 

evidence that the levy has not been based on a merit assessment of the 

particular project or the resultant funds tied to any specific project, 

directly proximate to the subject subdivision. Further he says that while 

Mr Boarder has said he would recommend to Council that funds acquired from 

the subdivision be used on specific projects, this could not be relied 

upon. He says that what the Council is engaged in is an inherently 
--- 

arbitrary exercise in which, ultimately, the money is simply put into the 

general revenue arid distributed across the whole of the Shire. Further in 

a receiiER1iion of his honour 

Mr Justice Stein in the matter of Parramatta City Council v. Peterson he 

says In summary: 

"Parramatta City Council v. Peterson should be distinguished 
- --from the established and settled law invalidating general 

levies for rural roads, on the grounds that it applies only 
Inthe central business district of a City. In rural areas, 
consent conditions levying contributions for road 
development generally should continue to be struck down as 
lacking any reasonable nexus." 

Finally in relation to the reasonableness of what is sought in the 

condition Mr Weller suggests that the Court has been invited by the Council 

to rely on sheer guess work as to the distribution of funds obtained via 

this condition. Further he says there is clearly no proper analysis of 

works proposed or costs involved and certainly no break-up as between 

tourists, city dwellers and the residents of the new subdivision. in this 

4 
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context he says that the tourist publications provided by the Shire Council 

demonstrate an ambition to upgrade the roads for tourists purposes and it 

is evident that the tourists do not pay the levy. Beyond this he says, 

that clearly nearly three quarters, of the Shires population also do not 

pay the rural roads levy. 

By comparison the respondent says that the system of contributions applied 

to this subdivision, spring from "administrative convenience" as admitted 

by the Shires Engineer Mr .  rd sthatascoiiipared with the 

earlier cases cited by the applicant, the Shire has firm proposals for work 

in the vicinity and he says that it would not be expected the Coiirt would 

be prepared to support this condition, unless it were satisfied the funds 

would be properly spent in the locality. Mr Connie says that it is clear 

enough that each residence In this multipi occupancy subdivision will add 

• users to the road system. Further in relation to the use of Tyalgum 

village, he says that while Mr Missingham was unable to offer a specific 

guide as to the public use of the facilities, he had estimated that there 

would be a component of 20% of public use. 

XNLUSIONS 

In reading back through the evidence presented in this matter I conclode 

that while the'Council may have had a conception that users of road 

facilities should be those who pay for their maintenance and upgrading, in 

the ultimate the probably difficult task of establishing who those users 

are, has not been attempted. What has been substituted, by some apparently 

archane process of sampling, has been to derive a range of typical road 

costs per new subdivisional allotment ($1500 to $5400) and take something 

approaching the average, $2500 as being an appropriate levy, for all new 

- subdivisions and multiple occupancy lots, throughout the Shire. 

In revealing this technique Mr Boarder has pointed to the fundamental 

unreasonableness of such an approach for clearly there will be allotments 

where a contribution of $1500 is appropriate. On this basis ageneralised 

tithe of $2500 a lot, is therefore, manifestly unreasonable. 

In regard to the application of generalised levies by way of conditions of 

consent, I was invited by the applicant to consider a nuniber of matters 

previously before the Court and with one reservation, that I shall come to 

shortly, I conclude they represent a very clear basis for not accepting the 
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arrangements that continue to be applied by Tweed Shire Couiicil. My 

reservation was that perhaps the recently decided matter of Parrainatta City 

Council v. Peterson, before Mr Justice Stein, might have changed the 

fundamental considerations of extent of the area of a municipality or shire 

in terms of the acquisition of contributed moneys. In the event I am 

convinced that this matter is to be firmly. distinguished from matters 

involving locations such as Tweed Shire, where the sheer extent of the 

land, coupled with the lineal exeitof dssystem, make the context 

different to the complexity of a business district, such as Parrainatta. 

Inthe ultimate and as has been the case with matters relating to Shire 

contributions before this Court previously, the "touch stone" remains the 

tests as advanced in Newbury v. Secretary of State for the Environment. As 

has been so often quoted, in the decisimn relating to this matter, the 

basis upon which a condition associated with a planning consent should be 

considered to be valid, was proposed as involving the following elements. 

I. 	Must Have a planning purpose. 

Must Fairly and reasonably relate to the development. 

Not to be so unreasonable, that no reasonable planning 
authority could have imposed it. 

In the ultimate, while I am satisfied the Council has a generalised poliy 

of upgrading roads and may indeed have identified certain projects in the 

vicinity of the subject land, as yet there is no consistent or organised 

means of ensuring the funds provided from contributed amounts relating to 

particular works will be used in close proximity to the projects from which 

the contributions derive. On this basis clearly, the condition as 

proposed by the Council must fall in relation to principle No. 2 as 
.1 :.0dHabove. 

; 	 - 

• With regard to the first principle, 	that the Condition should be 
associatea with a planning purpose, I am disposed to accept that this is 

the case, although the evidence appears to point to it being used more as 

an exercise of funding works for the benefit of the population of the Shire 

as a whole but also that of tourists. With regard to the third test, I 

conclude that the approach taken by the Council, in seeking this levy, is 

not reasonable, particularly having regard to the works undertaken by the 

subdivider to provide adequate access, not only within the land itself, but 

also into the adjoining publicly owned roads. 
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Appeal. No.: 	10470 of 1987 

On the basis of the forgoing remarks and with the benefit of a view of the 

access road system, as far as the proposed subdivision, I conclude that the 

appeal should be upheld and the condition relating to a financial 

contribution removed from the conditions of consent. On this basis the 

following orders are given. 

The appeal be upheld. 

That a development application relating 

to the establishment of a muliple 

occupancy, comprising 9 homesites at 

Portion 4, Parish fo Burrell, Byrrill 

Creek Road, Byrrill Creek and In 

accordance with the attached conditions, 

contained as an Annexure and 

That the exhibits be returned. 

. . 	............. 
Peter R. Jensen, 

Senior Assessor 

/ 

•i' 	.'... 
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Cry8tal Vale V. Tweed Shire Council 

In the Land and Environment Court of New South Wales 

#104699 of 1987. 

OPINION SUBMITTED ON BEHALF OF APPLICANT. 

Re: Effect of Parramatta CC v. Peter.on 1  

In the instant appeal, the issue is whether a monetary contribution, re-

quired. by the Respondent Council (under s.94 of the Environmental Planning 

and Assessment Act) as a condition of its consent approval, for a Multiple 

Occupancy zoning, such contribution being for the purpose of "Rural Road 
Development", is void for remoteness from the subject development. 

Consent authorities are empowered by s.94(1) to require payment of a monetary 

contribution where a development is "likely to require the provision of or 

increase the demand for public amenities and public services within the 

area". Under s.94(2)(b) any requisite contribution must be "reasonable" for 

the augmentation of public amenities and services in the area. The question 

in this case is whether a contribution, extracted for rural roads anywhere in 

the shire, is "within the area", and if so, whether it is "reasonable". 

A long series of cases establishes that such a levy, for rural roads general-

ly, is of insufficient immediate connection to the proposed development, is 

not "fairly or reasonably" pertinent and so fails for remoteness. 

In Norlyn Investments v. Ballina S.C. 2  and I3yrril. Creek Hamlet v. Tweed s.c. 3  
Assessor.  Riding rejected such a condition as lacking in a nexus to the 

proposed development. He cited with approval the judgement of Gibbs C.J. of 

the High Court in Cardwell S.C. v. King Ranch 4  to the effect that the 

P condition must be reasonably required by the development, and he endorsed 

Assessor Nott in Pick v. Ballina S.C. 5  wherein it was held that if roads 

which might benefit from the condition are remote from the subject land then 

the imposition is unreasonable. In Ramsey & Ilepool v. Richmond River S.C. 6  
Stein J. held that such a condition had no necessary relevance to the subject 

land and failed as too remote. He affirmed that the adoption, by a consent 

authority, of such a condition as a matter of blanket policy, disabled the 

authority from exercising its discretion in individual cases and was 

improper7 . 

It appears that if the money is specifically "eartagged" for a rural road in 

the immediate locality then the necessary nexus can be established. In 

Hawkins v.Evans S.C. 8  and Coupe v. Mudgee S.C. 9  a condition requiring a 

monetary contribution to a future upgrading of the immediate access road was 

upheld. In Mylrea v. Nambucca S.C. 10  a contribution for upgrading of roads 

"giving access to the development" was upheld. In Young & Guest v.Nambucca 

Assessor Andrews upheld a contribution of $3300 required to "benefit 

'.-the road system on which the building was situated". 

...2 
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In the instant case, however, it is a "general levy" which has been raised. 

It is submitted that the Council is now estopped from trying to make out that 

a local-specific levy was meant, or is now meant. Having formally stated a 

certain and precise legal position, by way of consent condition, the 

Respondent council cannot now chop and change its apparent and stated 

intention so as to try and squeeze it into legitimacy, however appropriate 

and easy doing so may have been for them at the consent stage. 

In the instant case a problem has arisen, and this opinion is sought by the 

Assessor, following the recent decision of Stein J. in Parramatta CC v. 
Peterson 1 . In that case a proposed multiple-storey development would generate 

the need for many more car-parking spaces than it provided internally. 
The council imposed a s.94 condition that $1.25m be contributed for public 

car-parking, such funds to go towards a $6m high-rise council carpark 800 

metres away. There were council carparks much closer. 

Upon challenge that this expenditure was too remote, Stein J. held (inter 

alia) that the word "area" in s.94( 1) means the local government area of the 

local council and not simply the immediate 71ocality of the development site. 

. 	Even if Stein J. is correct in his definition of "area", one must beware of 

interpreting him as holding that if a development creates or adds to a need 

• anywhere in a [local government] area, then a condition assuaging that need 

anywhere in the [local government] area is valid. s.94(1) must be read in 

cnjunction with s.94(2), which requires that any condition imposed by the 

consent authority pursuant to its s.94(1) study is "reasonable". 

Stein J. does not spell this out clearly, however, having made his ruling 

about the meaning of "area" in s.94(1), he goes on to devote much of his 

judgement to the concept of "reasonableness" and "nexus". He held that the 

test of validity did not require an "identifiable nexus" and a 

"direct connection" to be proven between the proposed development and the 

public amenity on which the money (the subject of the condition) is to be 

spent. The condition, however, did have to relate "fairly and reasonably" 

to the subject development, so as to establish sufficient connection to 

8atisfy the equity argument 12 . He concluded that it was not necessary for 
the council to prove a direct geographical connection between the subject 

development and the proposed council carpark, but that it was a fair, 

reasoflable and sufficient that the proposed carpark would serve the 

Parramatta Central Business District [CBD) as a whole. 

. 
The core case on planning nexl is Newbury D.C. v. Secretary of State for the 

Environment 12  (which, Stein J. in Parramatta formally adopted). This held 

4 . 	that for a planning condition to be valid it must: (1) have a planning 

purpose; (ii) fairly and reasonably [not necessarily directly or 

exclusively] relate to the development; (iii) not be so unreasonable that no 

reasonable planning authority could have imposed it. 

The Newbury doctrine was somewhat befuddled by Stein J.'s own Chief Judge, 

Cripps .3., in BOMA V. Sydney City Council 7 , wherein the requisite "fair and 

reasonable" relationship appeared to be tightened to require a "direct" 

connection between the contribution and the development. Stein J. opposed 

• 	 this test as too strict and stated that a lesser test was enough -- it 

••.i.;8ueficed for the condition "fairly and reasonably" to relate to the 

'dèvelopment. He advanced, as reasons for distinguishing I3OMA, "that Cripps J. 



may have had in mind a wider meaning of "direct" than may be usual" 13 . 

He supported this.opinion by pointing out that Cripps J. had himself applied 

the wider test in Bullock v. Eurobodalla S.C. 14 , wherein he followed St. 

George v. Manly M.C. 15, which held that a condition must be "capable of 

meeting the test that it reasonably relates to the development". However, 

hose it down though he might, Stein J. did not expressly overrule BOMA-- nor 

was he in a position to do so. 

Even assuming that Stein J. in Parramatta was leyally correct in narrowing 

the test laid down by Cripps J. in BOMA, at least a "fair arid reasonable" 

relationship remains required between the condition and the development. 

Stein J. in Parramatta found a "reasonable" nexus was established where the 

requisite expenditure occurred 800 metres distant across a major urban C13D. 

This is, however, a narrow foundation upon which to propose that any 

development which creates or adds to a general type of need anywhre in its 

entire local government area, even although such need may, in may or most 

places in the area, be due to quite unrelated developments, can reasonably be 

subjected to a monetary consent condition for expenditure upon assuaging that 

need anywhere in that [local governmert) area. The required nexus of 

"reasonableness" could become very stretched under such a doctrine. 

.  

It is submitted that Parramatta should be distinguished from the instant 

appeal on the grounds that the local government area involved was a city, 

with a total administrative area of only 60 sq. km . and a CBI) of about 1 sq. 
km. In such a tight, urban situation there is a much greater concentration of 

people and sharing of amenities than in a rural shire. In the Parramatta 

case, the proposed expenditure was to be a mere 800 metres from the subject 

development. It was very consciously a major urban CBD which Stein J. dealt 

with in Parramatta as a whole, unified entity. He expressly, and by way of 

limitation, sai 15  "it is permissible, in the case of a regional or dub-

regional centre, to adopt an integrated, cohesive approach". 

By way of comparison, the administrative area of Tweed Shire Ccxincil is 1307 

sq. km. and that of the largest NSW shire, Central Darlirny, is 51,395.12 sq. 

km. (Incidentally, the area of NSW is 801,340.88 sq. km .). If the ruling of 

Stein .3o is to be extended to rural areas then expenditure may well be 

P scores, if not hundreds, of kilometres away from a subject development. There 

is no way that such expenditure can be considered to be proximate enough to 

the development to provide a "fair and reasonable" (let alone a "direct") 

connection with or relevance to it. 

• It is submitted that Parramatta CC. v. Peterson turned upon its own peculiar 

facts and is clearly distinguishable from the established cases invalidating 

general levies, especially those for rural roads. Stein J. was only concerned 

with an inner city area and had no intention to make fresh law applying to 

extensive or rural areas. Significantly, he did not mention or overrule his 

own decision in Ramsey & Ilepool V. Richmond River S.C.6 , wherein he 

personally declared "no real nexus" was evident between a contribution to the 

"Shire road network generally" and the subject development. Indeed, he did 

not refer to any of that long series of cases cited above which invalidate 

general levies for rural roads for lacking the necessary nexus. 

Any extension of Parramatta CC v. Peterson, even if it is good law, should 

undertaken lightly. It would make a nonsense of that long string of 

t.bases and that established law requiring a reasonable nexus between the 
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development and the expenditure. This "integrated, cohesive" approach may be 

fair in an urban CI3D, but it is inequitable in a rural, and possibly even a 

suburban, situation. Such an extension is also entirely unnecessary: if rural 

councils wish to levy funds for rural road development then all they need to 

do is to earmark the contribution, at the time of imposing it, to particular, 
relevant, local access rpads. 

Furthermore, it should be bourne in mind that the present applicant has 

already upgraded 4 km. of rural access road, at major expense. Even were 

general levies for rural roads to now be upheld as roasonabLe, this 

particular one should be struck down, in view of the expenditure already 
bourne, as excessive. 

Conclusion. 

Parramatta CC V. Peterson should be distinguished from the established and 
settled law invalidating general levies for rural roads, on the grounds 
that it applies only in the Central Business District of a city. 	In rural 
areas, 	consent 	conditions 	levying 	contributions 	for 	road 	development 
generally should continue to be struck down as lacking any reasonable nexus. 
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handle" which Is about 750 m long, between the proposed excised lot and 
IN THE LAND AND 	 Heard by: Assessor Nott 	 the rectangular part of the subject land, will be added to lot 2 DP 598178 
ENVIRONMENT COURT 	 Decision date: 24.9.85 	 with the consent of the owner of that lot. 
OF NEW SOUTH WALES 

Mrs. V. Carney lives in a modern home on a small adjoining lot having 

- 

	

	 an area of 2200 m 2  immediately to the south of the proposed excised lot. 

Her lot and a much larger adjoining parcel were owned by the Carneys for 

JOHN LORD PICK 	 many years, and Carneys Place was no doubt named in recognition of that 

family. The present small lot now owned by Mrs. Carney Is itself an 

.._ 	 excised lot created when Mrs. Carney could no longer look after the larger 

property and had to sell it. Mrs. Carney's house is set back from the 

BALLINA SHIRE COUNCIL  boundary of the proposed excised lot by 4.7 m. The main living rooms of 

Mrs. Carney's house look to the east, and there are extensive views as her 

house Is in an elevated position, looking down over canefields and other 

JUDGMENT 	 agricultural land. 

The applicant is the owner of lot 5 OP 546091 at Carneys Place, 

Knockrow, near Ballina. He wishes to excise a 3,000 m 2  lot from the land 

in order to erect a dwelling house for himself. He is permitted to do this 
with the consent of the Council under Cl. 12(3)(a) of Interim Development 

Order No. I - Shire of Tintenbar. 

The applicant's land is in a Non-Urban zone but some of the lots In 

the locality are small, includinn the immediately adjoining lots on either 

side of the proposed 3,000 m 2  lot. It Is apparent that the Council's 

underlying reason for refusing consent for the applicant's subdivision Is 

that the owners of these two adjoining lots objected to the proposed 

devel opment. 

Looking at the whole of applicant's land, It has an area of about 33 

ha. There is vehicular access from the east over a rough track from 

Newrybar Cane Road. The land is rectangular In shape, but it has a 

"handle" about 900 m long and 20 m wide which leads from the rectangular 

piece of the subject land to Carneys Place. The proposed 3000 m 2  lot 

(which I will call "the proposed excised lotTM) has a frontage on the west 
to Carneys Place, and has a depth of about 150 m. The balance of the 

On the evidence it would be possible for a suitably designed split-

level house, stepping down the site, to be erected on the proposed excised 

lot without affecting the views of Mrs. Carney to the east. A house 

erected on the proposed Jot may cause a small reduction in her views to the 

north-east, but in the circumstances, balancing the interests of the 

applicant and Mrs. Carney, I do not think that would be unreasonable. 

The amenity and views of Mr. Sullivan who lives on the lot immediately 

to the north of the proposed excised lot are less likely to be affected 

than Mrs. Carney's. Mr. Sullivan's house is situated approximately iOn 

from the northern boundary of the proposed excised lot, and his house is 

oriented so that the principal views are to the east and north-east, and 

these views will not be affected by any house erected on the proposed 

excised lot. 

There was no valuation evidence to suggest that the erection of a 

suitably designed house on the proposed excised lot would affect the market 

values of the immediately adjoining lots, and from an inspection I made of 

the properties in the presence of the parties I think that a house for the 

applicant could be suitably designed so as to have little or no effect on 



the values of the adjoining properties. 

Although the proposed excised lot is in a rural setting, many of the 

lots are small. Surrounding the proposed excised lot are nine lots having 

areas less than 2 ha; ten lots having areas between 2 and 20 ha; and nine 

lots having areas in excess of 20 ha. 

There was some evidence of slippage In the locality, but the modern 

nearby homes of Mr. Sullivan and Mrs. Carney have apparently shown no signs 

of slippage, and the Council's officers did not dispute the opinion of the 

applicant's consulting engineer that properly constructed foundations for a 

house on the proposed excised lot would be stable. 

I do not regard the proposed subdivision as being contrary to the goal 

of preventing the fragmentation of rural properties. The 900 m long' 

"handle" of the subject land, of which the propod excised lot forms part, 

could be put to little agricultural use having regard to Its narrowness. 

As I mentioned earlier, the proposed excised lot Is only a small part of 

the "handle", and the effect of the applicant's subdivision Is to 

incorporate the balance of the "handle" in an adjoining owner's lot which 

is conterminous with the balance of the "handle'. This will result in a 

better use of the land formerly contained in the 'handle". 

Once the access handle Is removed, the rectangular eastern part of the 

applicant's land (to be known as lot 7) will have an area of 32.12 ha. Lot 

7 has been used for canegrowing, and the proposed subdivision and the 

erection of a house on the excised lot will not affect that activity. The 

access to the canefields on lot 7 is a rough track from Hewrybar Cane 

Road. That track would be quite unsatisfactory as a means of access for a 

house to be erected on lot 7. But the purpose of the present subdivision 

is not to enable a house to be erected on lot 7, and this subdivision will 

not make any change to the present use of that lot. Assuming that the 

relevant environmental planning instrument applying at the time permits 

it, any dwelling which is sought to be erected on lot 7 could only be 

erected if proper access for dwelling-house purposes Is provided, and, 

depending on the circumstances, that may entail the applicant in paying for 

3 	
. 

he full cost of a gravcl road to a right-of-way standard: cf. 

Hawkins v Evans Shire Council (LEC No. 10687/82, 30 August 1985). The 

proposed excised lot on which a house will be erected has adequate access 

along Carneys Place. 

In the circumstances, I consider that consent for the subdivision 

should be granted subject to conditions. 

One of the conditions that the Council sought to impose was that the 

applicant make a contribution of $1,620 under s. 94 of the 

Environmental Planning and Assessment Act, 1979 for the upgrading of rural 

roads. I do not think that the Council can validly require such a 

contribution. The Council has a policy of requiring a contribution of 

$1,620 for every additional rural lot created in the Shire, and the Council 

has designated certain roads which will be upgraded with the contributions 

received. Those roads are remote from the süb,,ject land and the subject 

land would not particularly benefit from the road improvements. 'In this 

regard It is relevant to note that Carneys Place was originally the route 

of the Pacfic Highway and in order to get to the present route of the 

Pacific Highway, the applicant would have to travel only about 350 m along 

Carneys Place, and the Pacific Highway then leads directly Into Ballina. 

Any benefit the future occupiers of the proposed excised lot will get from 

the roadworks to be carried out in other parts of the Shire will be no 

different from the general benefit that the occupier of a subdivided lot In 

Ballina might get when he or she occasionally uses one of the improved 

rural roads. Subdividers of urban land in Ballina do not have to pay any 

contribution for the upgrading of these rural roads. Accordingly, it is 

not reasonable to require the applicant to pay the contribution of $1,620: 

s. 94(2)(b) of the Environmental Planning and Assessment Act, 1979; 

Cardwell Shire Council v King Ranch Australia Pty Ltd (1984) 58 ALJR 386. 

The Council also sought a contribution for the upgrading of Carneys 

Place. That road is bitumen sealed, except for a stretch of about 50 m 

where it is a two-lane gravel road. The cost of bitumen sealing the 

gravelled section of Carneys Place is $2,200. It is not apparent that 

contributions were paid by Pirs. Carney or by other users of Carneys Place. 

is 	 4 
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there are about eight lots having a frontage to Carneys Place whose 

wners are likely to use that road )  I consider that a reasonable 

contribution to be paid by the applicant towards the cost to the Council of 

sealing the gravel led section of Carneys Place Is $275. 

The applicant has also made an application to erect a house on the 

proposed excised lot, but that application was not the subject of this 

appeal. The application will have to be assessed by the Council having 

regard to the amenity of the adjoining neighbours, particularly of Mrs. 

Carney; and full engineering details of the foundations will be needed. 

One of the conditions of consent which will be imposed in relation to 

the present application contains a restriction as to user under s. 88B of 

the Conveyancing Act, 1919. The reason for the restriction as to user Is 

not apparent to me. The owner of the adjoining lot into which the balance 

of the shandleH  of the subject land will be incorporated consented to the 

subdivision only on the basis that such a restriction as to user .  be  

Imposed. 

The orders of the Court are: 

The appeal be allowed. 

Development consent be granted for the 
subdivision of lot 2 DP 598178 and lot 5 DP 
546091 in accordance with the plan 
submitted with Development Application No. 
84/186, subject to the following 
conditions: 

The applicant shall pay a contrlbutltrn 
of $275 u n d e r S. 	94 of th 
Environmental Planning and Aç,iiii 
Act, 1979 towards the biLuflifl 	41lfl 
of the gravelled t6cti6h of 	rn'% 
Place. 

SubmIssion of wr" tOn rVidf'flf' "SS tO 

the avaJlabllItJ Of clLriC1tY to tIlL 

site. 

Submi§§ion of final plans together with 

tha applicable fee. 

Unless this requirement Is waived in 
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writing by the owner of lot 2 OP 
598178, the proposed lot 5 shall be 
made subject to a restriction as to 
user under s. 88B of the Conveyanclng 
Act, 1919 upon registration of the 
subdivision that the said lot 5 is to 
be retained as a separate parcel of 
land and Is not to be consolidated with 
the immediately adjoining lot 1 (to the 
north) or lot 3 (immedIately to the 
south). 

There be no order as to costs. 

The exhibits may be returned. 

Q , ?lQf 
CARDWELL SHIRE COUNCIL v. KING RANCH 

A.J. Nott AUSTRALIA Piy LTD 

Assessor. Brisbane, 
t. 	Before Gibbs C.J., Mason, Wilson, 

1984. 	5 	Brennan and Dawson Ji. 

Subd,iisjon of Land (Q.i - Conditio0s of approval - Test of reasonable require,nen, - Extension of existing access rood - Contribution to cost of replacing bridge 
over road - Local Government Act 1936 (Q,l. as 
amended. S. 3*16ci. 

In deciding whether a condition is reasonably required by 
a proposed subdivision of land within s. 331160 of the Local Goieromen, Act 1936 (Q.), as amended, a local authority is 
entitled to take into account the fact of the stibdisision 	nd 
the changes that the subdivision is likely to produce, such at 
the increased use of an existing access road and of the bridge 
over it, and to impose such conditions as appear to be 
reasonably required in those circumstances 	The test of 
reasonabte requirement of a condition, for example, one 
relating 	to road conctruc(js,n, is not that the condition is 
necessary to provide access or drainage to the land or that 
the coriditir,n should provide a benefit to the subject land 
which sould be enjoyed exclusively,  by persons connected 
with the land. So Held by the whole Court. 

Decision of the Supreme Court of Queensland (Fuft, 
Court) )which affirmed the decision of the Local Govcm. 
ment Court, reported in (1983)9 A.P.A. I), reversed. 

APPEAL from the Supreme Court of Queensland 
(Full Court). 

I. D. F. Cal/inapt Q.C. and P. Lyons, for th& 
appellant, 

N. M. Cooke Q.C. and S. M. Ore, for tle. 
respondent, 

Grass C.J. This is an appeal from the Full Court d 
the Supreme Court of Queensland which, by i 
majority, dismissed an appeal from a decision of 
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A Local Government Court. The present respondent. 
King Ranch Australia Piy Ltd. the owner of land in 
the Shire of Cardwell in North Queensland, applied to 
the appellant, the Council of the Shire of Cardwell, 
for permission to subdivide the land into nineteen 
blocks of various sizes, aggregating about 
600 hectarec. 

The Council approved of the proposed subdivision 
subject to the four following conditions: 

"(a) An amount of $25,000 be contributed towards 
future costs involved in the Davidson Creek 
Bridge replacement. 

(h) Provide an extension of the existing bitumen. 
surfaced roadway on the Davidson Road to a 
point 100 metres past the turnoff to the 
second road. This road to be equal in width 
and standard to the standard at the last 

C 	section of bitumen. 
The internal roads to provide a bitumen-
surfaced turnout to each extending 25 metres 
from the Davidson Road centre line and then 
extend as a gravel paved road of minimum 
width 4.3 metres pavement, 8 metres shoulder 
width and minimum gravel depth of 200 mm. 
Adequate stormwater drainage to be provided. 
The Engineering plans of roads to be submit. 
ted and approved before acceptance of any 
guarantee or signing of the Survey Plans. 

The respondent appealed to the Local Government 
Court seeking an order that the council approved of 
the application for subdivision free from any of the 
conditions. The Local Government Court, his 
Honour Judge Given Dci., allowed the appeal. He 
ordered that conditions (a) and (b) should be deleted, 

E that condition (c) should be varied, and that con. 
dition (d) should remain, but relettered as con-
dition (b). 

Access to the land is given by Davidson Road 
which leads from the Bruce Highway to and beyond 
the subject land. At one point the road crosses 
Davidson Creek by a bridge. Condition (a) required 
the respondent to contribute $25,000 towards the cost 

F of a new bridge over Davidson Creek. There is 
evidence that the total cost of a new bridge would 
range between 5300.000 and $450,000. Condition (b) 
required the respondent to provide a bitumen surface 
for the road along the southwestern boundary of the 
subject land. At present there is some bitumen on that 
portion of the road but the condition would require 
an extension of the bitumenised surface. As to 
condition (c), his Honour Judge Given said that the 

G present respondent accepted it as reasonable so far as 
one of the internal roads was concerned because that 
road comes out Onto a sealed portion of Davidson 
Road not far from the Davidson Creek bridge, but 
Opposes it in relation to the second road which will 
meet Davidson Road where it is at present unsealed 
and will remain unsealed unless a:indition (b) con-
tinues to be imposed. 

By s. 340 of the 	 Goiepnme,j Act 1936 
as amended, a local authority to which an 
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application for subdivision is submitted may approve 
of any such application, or approve subject to 
conditions, or disapprove. However, a restriction is 
imposed on the nature of the conditions that may be 
imposed by s. 33(16c) of the Local Got'ernrnent Act 
which, so far as it is material, provides as follows: 

"(a) It shall be unlawful for the Local Authority in 
the case of an application- 

for exclusion of land from a zone and the 
inclusion of the, land so excluded in 
another zone; 
to open a new road or8ubdivjde land; or 
for approval, consent or permission to use 
land or use or erect any building or other 
structure for any purpose, 

to subject the approval of that application to a 
condition that is not prescribed by the scheme 
or by by-law or reasonably required by tfr re. 
zoning of the land, the opening of the,iew 
road, the subdivision of the land, the use of 
the land or the use or erection of the building 
or other Structure in respect of which the 
application relates." 

There is no relevant scheme or bylaw in the present 
case so that the Council had power to impose the 
conditions only if they were "reasonably required by 
- - - the subdivision of the land". By s. 28(3) of the 
City of Brisbane Town Planning Act 1964 (Q.), as 
amended, which is applied by s. 34(15) of the Local 
Gcwernment Act, an appeal from a decision of the 
Local Government Court lies only on the ground of 
error or mistake of law or want or excess of 
jurisdiction. 

The learned District Court judge made findings of 
fact in a passage so important that it is necessary to 
cite it in full. He said: 

"Davidson Road, not forgetting that it is in a 
rural area, carries a considerable volume of traffic. 
It would seem that the volume of this traffic has 
increased steadily over the years. The increase is 
due to a substantial extent to more concentrated 
use of the land in the area for agricultural rather 
than other, particularly grazing, purposes. I gather 
that owners of cultivated blocks largely do not live 
on the block but live in Tully and travel with staff 
to their blocks. It is thought this would be the likely 
pattern on the subject land if this subdivision goes 
ahead. However, whether that turns out to be the 
case or not, development of this subdivided land, in 
my view, can do none other than increase traffic on 
Davidson Road and wear and tear on the bridge, 
which is now about thirty years old. 

The appellant Ithat is, the present respondenti 
argues that increased traffic after development 
under the subdivision cannot be related to the 
subdivision because if the appellant itself put the 
whole area under crops there would still be the 
same trucks carrying the same fertiliser, etc., to the 
land and the same trucks carrying produce to 
market as there would be after subdivision. To put 
it another way, the land will grow the sanse number  
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of melons or bunches of bananas if worked as a 
unit or as up to nineteen separate units. While 
largely there is substance in these assertions, the 
argument ignores the point that in fact the 
appellant not only does not, with the exc'ption of 
one small area, crop the land; it has no intention of 
so doing. It wants to subdivide and sell nearly all 
the blocks. It therefore seems clear to me that the 
development of the land by way of subdivision will 
directly create more wear and tear on Davidson 
Road and the bridge. Indeed, it is hard not to 
accept the evidence from the shire engineer that 
traffic generated by the subdivision will signifi-
cantly shorten the life of the bridge." 
Having made those findings, his Honour went on 

to state the conclusion which he reached in the 
following words: 

"Despite what I have been saying, and however 
sympathetically -one may be disposed to the 
financial and political problems of the respondent 
(that is, the appellant shire councilj in its shire. I do 
not think these conditions complained of can be 
allowed to stand. No attempt is made to justify 
such conditions on the basis, of being necessary for 
access to the subdivision or for drainage purposes; 
nor could it be. The benefit from the imposition 
and the carrying out of such conditions would not 
be enjoyed exclusively by persons connected with 
the subject land: it would be by those persons and 
generally by other members of the public who use 
Davidson Road and the bridge. In no relevant sense 
can it be said that there is some requisite nexus, 
identification or relationship between the develop-
ment and the purpose to which the contribution is 
to be put or the moneys expended on sealing 
Davidson Road; nor can it be brought within other 
similar terms used in the cases. It seems to me that 
the conditions complained of are not within power 
and cannot stand." 

In the Supreme Court the learned judges who 
constituted the majority of the Full Court concluded 
that upon analysis of the judgment of his Honour 
Judge Given it appears that his Honour was applying 
the test whether the conditions fairly and reasonably 
related to the subdivision and that he answered that 
question is favour of the respondent. On the other 
hand, Matthews J., who dissented, considered that 
the judge appears to have wrongly thought that the 
conditions could not be imposed unless they were 
necessary for access or drainage purposes or unless 
the benefits arising from their imposition would be 
used exclusively by persons connected with the 
subject land. 

The statutory test that has to be applied by a local 
authority in deciding whether to attach conditions to 
its approval in a case such as the present is whether 
the conditions are reasonably required by the 
Subdivision. This means that the local authority, in 
deciding whether a condition is reasonably required 
by the subdivision, is entitled to take into account the 
fact of the subdivision and the changes that the  
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Subdivision is likely to produce - for example, in a 
case such as the present, the increased use of the road 
and of the bridge - and to impose such conditions as 
appear to be reasonably required in those circum-
stances. 

In the present case, the learned District Court judge 
found, amongst other things, that traffic on the road 
and wear and tear on the bridge would be increased 
by the subdivision of the land. It is difficult to 
reconcile with that finding the statement that there is 
no requisjte nexus, identification or relationship 
between the development and the purpose to which 
the contribution is to be put or the moneys expended 
on sealing Davidson Road. There seems to be an 
obvious connection between the effect of a 
subdivision which causes an increased use of roads 
and bridges and a condition that the subdivider 
should, by making a reasonable contribution, assist in 
defraying the costs incurred in meeting the 
consequences of the extra wear and tear that 
expected. Notwithstanding his Honour's earlier refer-
ence to the principles laid down in the authorities, and 
his later citation of cases, his remarks support the 
view that when he said that the conditions were not 
within power, he meant exactly what he said. It does 
appear that he considered that the conditions could be 
imposed only if they were necessary to provide access 
or drainage to the land or if they provided a benefit to 
the land which would be enjoyed exclusively by  
persons connected with the land. This is a test more  
stringent than the law allows and in applying it bg 
Honour erred in law. 

For those reasons I consider that the appeal should 
be allowed and that the matter should be referred 
back to the Local Government Court to decide, in the 
light of this judgment, whether those or any other 
conditions are reasonably required by the subdivision. 

MASoN I. I agree. 

WILSON J. I agree. 

BRENNAN J. I agree. 

DAWSON J. I agree. 

Appeal a//owed with costs. 
Judgment of the Full Court of the Supreme Q1 

set aside and in lieu thereof order thaty 
appeal to that Court be allowea with 
and that the Judgment of the Local G,vv 
men: Court be set aside and that the mat?  
referred back to the Local Gotiemmeni, 
to decide, In the light of the Judgment 
High Court, whether the eondlt,ons/ 
by the appellant Council or any 
dltiopzs are reasonably required by 
dent's subdivision. 

Solicitors for the appellant, Connally 
Co. 
Solicitors for the respondent 

dacartney. 

HIGH COURT OF AUSTRALIA 
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• 	 [LAND AND ENVIRONMENT COURT OF NEW SOUTH WALES] 

McCALDEN AND ANOTHER v. NEWCASTLE CITY COUNCIL 

[J. M. W. FITZ-HENRY (Assessor)] 	 -) I 
Aug. 4; Sept. 28, 1983 

No. 10618 of 1982 

Costs - Planning appeal - Planning authority acting contrary to 
officer's advice - Planning authority's refusal to consent unsustain-
able - Costs ordered against planning authority. 

The appellants sought planning consent for the building of two townhouses 
on land in a residential zone. The appeal site is a battleaxe lot a substantial 
part of which is at the rear of three houses. Access to that rear part is obtain-
able by a rightofway. 

The application was advertised, and local residents objected. The resporl. 
dent's town planner examined all objections and reported to the respondent 
that none was of substance. The town planners recommendation was that 

• consent be granted. The respondent, however, resolved to require a reduction 
in the height of the roofline. The appellants submitted an amended plan con-
forming to that requirement. The respondent's town planner reported favour-
ably on the amended application, but the respondent resolved to refuse 
consent. The applicants appealed. 

Held: (1) The respondent's case was at best an attempt to preserve tradi-
tional suburban backyards. 

The assumption that the backyard of a house should he available 
for outdoor living without let or hindrance is under challenge in the com-
munity. 

When redevelopment involves backyard areas careful design is 
necessary to avoid undue interference with neighbours' privacy, sunshine, and 
outlook. 

That careful design has been achieved by the appellants. 
By choosing to ignore the professional advice of its officer and 

to yield to persuasion with little foundation in fact, the respondent was guilty 
of dereliction of duty. 

Consequently, the respondent did not act in good faith in refusing 
consent. 

Accordingly, the respondent should be ordered to pay the 
• 	 appellants' costs. 

PLANNING APPEAL. 
Judgment reserved. 

Sept. 28. 
J. M. W. FITZ-HENRY. This is an appeal under s. 97 of the Environ-

mental Planning and Assessment Act 1979, against Newcastle City 
Council's deemed refusal under s. 96(1) by reason of its neglect and 
delay to give a decision, within the prescribed period, in respect of a 
development application for two townhouses on part lot 76 sec. 6 (now 
registered as lot 761), being premises known as Nos 7 and 9 off Union 
Street, Cooks Hill, Newcastle. 

The powers of the court for the purpose of disposing of the appeal are 
contained in s. 39 of the Land and Environment Court Act 1979. The 
Chief Judge, pursuant to s. 36(1) of the Act, has directed that the 
proceedings be heard and disposed of by an assessor. 
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The relevant environmental planning instrument is Northumberland 
Local Environmental Plan No. 1, gazetted 8th August, 1981. The zoning 
is residential 2(a). The proposed development is permissible with consent 
and the applicants are the owners of the property. 

Development control plan No. 3, "Code for the control of residential 
flat development in the City of Newcastle" was adopted by the respondent 
council on I St December, 1980, pursuant to the provisions of s. 72 of 
the Environmental Planning and Assessment Act 1979. In the intro-
duction, it is stated: 

"The code is intended to act as a guide to developers indicating 
the standards that will, in the majority of cases, be required by 
council. It is not possible to cover every possible development need 
in a single code, so each case will be determined on its merits and 
compliance with the code will not lead to automatic approval." 

The development control plan was designed to achieve a number of 
goals which are listed as follows: 

To maximise the amenity of residential environments created by 
multiple dwelling developments. 
To encourage variety in the size, shape and form of multiple 
dwellings. 
To maximise opportunities to increase dwelling density so that 
existing resources and utilities will be used with greater efficiency. 
To ensure wherever practicable, that future developments do 
not intrude upon the existing character of an established area. 
To minimise conflicts between multiple and detached dwellings 
adjacent to each other." 

The subject land is a battleaxe block which has a total area of 543.5 rn.2 . 

It is situated at the rear of three dwellings known as Nos 91-95 Bull 
Street which lie to the north, and behind Nos 39-45 Union Street which 
are on the eastern side of the road opposite the Cooks Hill Fire Station. 
The Commonwealth Hotel occupies the corner block between No. 39 
Union Street and No. 95 Bull Street. A rightofway 7.79 m. wide adjacent 

• to the southern boundary of No. 45 Union Street comprises part of the 
subject land. This, together with an adjacent and parallel rightofway 
of the same width to the south, provides laneway access 3.58 m. wide to 
Union Street. Nos 3 and 5 "off" Union Street on a similarly shaped 
battleaxe block adjacent to the south also depend on this laneway for 
access. The dimensions of the subject land excluding the access handle 
are approximately 20.4 m. from south to north and 23.6 m. from east 
to west. It was occupied for many years by two semidetached single-storey 
cottages, facing west towards the backyards of Nos 39-45 Union Street. 
These were demolished by the respondent council in 1975 after falling 
into disrepair. The land is presently vacant, and, being level and un-
obstructed, is treated as wasteland and used for car parking and rubbish 
dumping. The access lane does not appear ever to have been sealed, but is 
traffickable. Nos 3 and 5 off Union Street are old weatherboard semi-
detached dwellings of one storey, which face north towards the subject 
land, and back onto the northern side boundary of No. 53 Union Street, 
which is owned by Mr J. Fairlie, who appeared as witness for the res- 
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pondent council, as did Mr A. Anderson of No. 91 Bull Street to the 
north of the subject land, Mr R. G. Kimber of No. 34 Corlette Street, to 
the east, whose northwestern rear corner abuts on the southeastern 
corner of the subject land, and Mrs Pamela Casey, the owner of No. 49 
Union Street two doors south of the laneway access to the subject land. 

Union Street is one of the main roads leading south out of the Newcastle 
City Centre which is within easy walking distance. This area has long 
been developed for residential purposes with a mix of one and two-storey 
dwellings, in the form of terrace houses, semidetached dwellings, and 
detached housing. Much restoration and renovation has taken place 
over recent years, with the recognition of the inherent worth of these 
inner city properties. It is not surprising that owner-residents, like others 
in similar circumstances elsewhere, are anxious to maintain the standard 
they themselves have set and the investments they have made in this area. 

Application for approval was originally made by development appli-
cation No. 462/81 lodged 20th October, 1981, for development described 
as two, three-bedroom townhouses of two-storeys, with studio attic above. 
This was depicted on a plan prepared by Tudor Planning Studios dated 
1981. The roof appears to have been designed to have a pitch of 35 
degrees and, scaling from the plan, a maximum height above ground 
level of 10 m. The two dwellings were depicted as identical in mirror 
reverse, facing south. The setback from the southern boundary was 
proposed to be 3.79 m. and the building was positioned on the rectangular 
site in such a way as to be equidistant from the side boundaries. Fenes-
tration on eastern and western sides was minimal, while that on southern 
and northern elevations was no more than one would expect in terrace 
house design, with the exception of the attic window facing towards the 
north. The proposal was designed to complement the style of buildings 
of merit in the vicinity and with awareness of council's development 
control plan adopted ten months before. The two dwellings proposed in 
the application comprise "large" dwellings, as defined in the develop-
ment control plan, having a floor area exceeding 80m. 2  exclusive of all 
external wall thicknesses. Each has a site area of more than 190 rn. 2  as 
required by the plan and is within the maximum site coverage of 40 per 
cent. It was common ground between the parties that the development 
proposed was in accordance with the precepts of the development control 
plan. 

In accordance with council's adopted policy in respect of applications 
to carry out development of this nature, the owners and occupiers of 
nearby premises were informed by letter of the proposal and invited to 
inspect the plans and make any representations they wished within 
twentyone days from 4th November, 1981. Objections were made by or 
on behalf of the owners and/or tenants of premises Nos 45, 47, 49, 51 

and 53 Union Street, No. 91 Bull Street and Nos 34, 36 and "4 off 38" 
Corlette Street. In his report to the respondent council, the town planner 
summarised the objections as relating to overcrowding, loss of privacy, 
excessive height, exacerbation of existing parking problems, narrowness 
of access driveway, use of access-way for provision of water supply, 
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additional noise, creation of a precedent in respect of existing "back-
yard" lots, and extension of the development unfavourably regarded on 
the corner of Bull and Corlette Streets, (being recently completed town-
houses approved to density and open space standards applying under the 
former flat code). The town planner carefully examined all objections 
lodged and found none to be of substance. Approval was recommended, 
subject to certain conditions, including an increase in the setback of the 
proposed dwellings on the southern side boundary from 3.79 m. to a 
minimum of 5 m. (measured from the verandahs of Nos 3 and 5 Union 
Street) to ensure that an adequate turning area would be available for 
vehicles. Subsequently, however, following an inspection of the site and 
conference with some of the objectors, the respondent council dealt with 
the application on 15th December, 1981, by resolving: 

"The report be received, the application be not approved in its 
present form but the applicant be advised that favourable con- 

• sideration would be given to an amended plan which provided for 
the height of the roofline to be reduced so that any space above the 
ceiling could be used for storage purposes only." 

An amended plan, again prepared by Tudor Planning Studios, dated 
7th February, 1982, was then submitted. This shows reduction in the 
pitch of the roof to an angle of approximately 30 degrees; the deletion 
of the attic windows; the lowering of the building to a maximum of 
9 m. above groundlevel, and a setback of 5 m. from the southern boundary. 

By letter dated 4th November, 1981, the respondent council had pre-
viously sought the views of the Hunter District Water Board regarding 
the adequacy of water and sewerage facilities in the area to accommodate 
the increased demand likely to be generated by the proposed develop-
ment subject of this appeal as some objectors had raised this as a 
potential difficulty. By letter dated 14th December, 1981, however, the 
board had replied that it bad no objection to the proposed development 
as water and sewerage facilities were available for connection. The board 
did state, however, that a contribution towards the cost of upgrading 
the water supply and sewerage systems would be required from the 
developer, and it requested that development approval by the council: 

"Should be provisional that no development on the land shall be 
carried out unless and until arrangements satisfactory to the Hunter 
District Water Board had been made for the provision of adequate 
water and sewerage services to such land". 

Upon receipt of the amended plan the respondent council once again 
sought the advice of the board by letter dated 7th May, 1982, and the 
response dated 14th May, 1982, from the board stated that 4 

"The board has no objection to the proposed development. Water 
and sewerage facilities are available for connection. There are no 
requirements as the development of two townhouses on the above 
site are taking the place of two cottages which were demolished a 
few years ago." 	

I 
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The objectors to the original proposal had been advised by the 
respondent council by letter dated 7th January, 1982, that favourable 
consideration would be given to an amended plan which provided for 
the height of the roofline to be reduced so that any space above the 
ceilings could be used for storage purposes only. Prior to the receipt of 
the amended plan on 2nd February, 1982, three petitions dated 
25th January, 1981, addressed to the Lord Mayor, the town planner, and 
to the Deputy Lord Mayor were received. These were organised by 
Mr R. G. Kimber, of No. 34 Corlette Street, one of the principal 
objectors to the original proposal. The court particularly notes that these 
petitions were signed prior to the receipt by council of the amended 
plans and, as brought forward by evidence in crossexamination, few of 
the signatories had in fact viewed the plans but had merely acted on 
hearsay. Mr Kimber described himself in writing on the documents 
as the "convenor", and is responsible for the derogatory comment in the 
headnote which the petitioners duly signed. 

On 5th February, 1983, a further letter of objection and a petition 
was sent to the town clerk by Mr Kimber that took no cognizanse of 
the fact that the applicant had acted entirely in accordance with council's 
resolution as conveyed in its letter to him of 7th January, 1982. Despite 
the number of two-storey houses in the vicinity it seems that the objectors 
would now only agree to single-storey development on the site; but con-
sidered even that to be unnecessary because "there is no shortage of 
accommodation in this area." For reasons unexplained it was also stated 
that "this congested type of development is only rating the genuine house 
owner out of the area". 

What exactly happened in the ensuing months was not made clear to 
the court. One can only presume that Mr Kimber and certain of the 
other objectors were not inactive behind the scenes. The matter was 
dealt with inconclusively by council on 8th June, 1982, and referred back 
for further consideration. It was not until 20th July, 1982, that the town 
planner once again reported to council on the matter, dealing at some 

• 	length with the objections as lodged. Notwithstanding his recommen- 
dation for approval, subject to conditions, (which are acceptable to the 
applicant), the respondent council at its meeting held 20th July, 1982, 
resolved: 

"The report be received and as the council is aware of the impact 
on the area of further development in the immediate vicinity of 
existing dwellings and any further intrusion of multi-storey buildings 
would seriously affect the amenity of the neighbourhood, the develop-
ment be restricted to a single-storey." 

This advice, which is at odds with that given previously, was conveyed 
to the applicants by letter dated 3rd August, 1982. This appeal was then 
lodged on 5th November, 1982. 

[The assessor referred to aspects not calling for report, and continued:] 

The best that can be said about the opposition to this proposal is that 
U amounts to a spirited defence of traditional suburban backyards, where 
it is not difficult, with goodwill, to maintain an acceptable level of privacy 
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between houses. Generations of Australians have taken for granted that 
the backyard should be available for outdoor living as they choose, with-
out let or hindrance. This assumption is now under challenge. There 
is greater pressure than ever before for urban consolidation, particularly 
in conveniently situated inner city residential areas, involving both res-
toration and redevelopment. Where redevelopment involves backyard 
areas in the building process, or in this case what is perceived by some 
of the objectors as wholly backyard area, careful design is necessary to 
avoid undue interference with neighbours' privacy, sunshine, and out-
look. The court is satisfied that here, this has been achieved. Therefore, 
the court concludes that the applicant's proposal is reasonable, and that 
the appeal should be upheld. The court has not been persuaded that 
the objections are such that the proposal should be refused. 

At the conclusion of the hearing, Mr P. McClellan made application 
for costs on behalf of the applicants. He claimed that his clients had 
experienced extraordinary delay in their attempts to obtain approval for 
his modest development. The development application had been lodged 
s long ago as October, 1981. They had readily accepted the advice 

provided by the respondent council by letter dated 7th January, 1982, 
and had submitted the amended application promptly on 2nd February, 
1982. Notwithstanding the favourable recommendations of its officers the 
respondent council had taken until 3rd August, 1982, to advise his clients 
that the development should now be restricted to single-storey. As this 
was not, in their opinion, a practical proposition, an appeal to this court 
was necessitated. For the respondent council, Mr Dunn claimed that 
council had acted responsibly in this matter, that it was not bound by 
the recommendations of its officers, nor obliged to approve developments 
that conformed with the development control plan. In his submission, 
he stated that, as a public body, the council must consider the interests 
of those most concerned, and in this he was referring to the objectors and 
not to the applicants. 

The court is of the opinion that there has been a dereliction of duty 
by council in that it chose to ignore the professional advice of its officers 

lad yield to persuasion based on premises which the evidence has shown 
d little foundation in fact; and consequently that it did not act in 

good faith in exercising its discretion to withhold consent to this 
application. (See Kremer & Associates v. North Sydney Municipal 
Council (1982) 47 L.G.R.A. 209). With the concurrence of the Chief 
Judge under s. 69(8) of the Land and Environment Court Act 1979, 
the court will order that the respondent pay the applicants' Costs of 
and incidental to the proceedings, and that in default of any agrecn 
the costs be taxed by the registrar. 

Appeal allowed 
P. McClellan (instructed by Braye Cragg Cohen & Co.) for the appellant 

applicants. 
T. Dunn, solicitor (of Harris Wheeler Williams & McKenzie) for the 

respondent local planning authority. 

K.H.G. 

I 
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CoiiCrt-Le products fcactory was wide eIjI) to ciDVCC the preparatjoL -1 and 
SI of ready mixed concrete. 

Ii deve1opjnt 
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lcxkjd with the Court Oil 1 M.rch 1985. 
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thus dispUtes tie need for Condition No. 4 to be attached to the ready 

1tt1XJ COxjcr&e f)jT)rovul. 

'Inc aoOl1Cnt notes t1it the earlier annrovc1 rejuires that it obtain 

the j)rovai of th Stute follutloi -i Wutroi aiuuission and wmpliance with 

that Ldy's conditions under the Cledn Waters 1ct. It accepts this 

riu1relint and claiins that it is working towards obta.i niiriq the 

OJ1WUISjL)1S aL)rovu1. 3 t bLLS t1ii as sufflcint. 

'n (')licUnL iiy b. workiiig towrns obtairiiicj U riecssi-y approvals 

or licucs from tile St.at jk)lluticnj Control ODimiissjn. This Dwever does 

flOt. Ouviate the 'Jucussity of meetiny the resrJijdcnt 0 nciJ 	reouireiLnts 

u locul y.-rnrient. autnority rgurJirig disrxa1 oi roof and st.ormwQter 

(1ti1 AuC 

Ju 	s61n9 it i.1qht be iot.d that. the reudy Itil Xcd Coxicrte activity 

iu reiu ire c, greater ue of dLeC than the nianufacture of concrete 

tiiiding proJu2t s. 

Tue Court was uo pCrUa d by LIi e' u1enc tht Cor,dltlo1 No. 4 

be -,eL u,iLle. 

2eu.iir.1on in. U is as folloi:- 

't. f'u1uujj 	tO the uCOV11OrIS Ut Section )- or th 
vironmentuj Planning and 	 jCt, the 
u1a cant shii I nay to Cannel 1 a contribution of $bk) 

ncr L.Lilfluth for tI ilLuintenatice and repair of Council's 
.  nc1i Ear 1h5. This amount will be re. escd on IsL 
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tt of the eryuuent at the heeriiig 	nt to this con Litio:1. 

1.L Luic eULiIig t:te Court Wds told by the shire iiyineer who gave 

CViOetjCe for the reso.iiident Council thut Ut auount. of bØ inentiorjd was 

an C,uL-JuLJ figure on figures used in an anprov-1 granted in 1982 
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which although increased since then in accorduic with C.P.l. variations 

did hOt trudy reflect current rd mairite ance and reir costs. 

A more reulistic figure bused on current costs and Calculated in 

accordance with a  formulae related to estimated truck movements and 

disurcs travelld by the ap'iicarit firirlciLi vehicles on Couricils 

rcds ws suid to Lxi S20,35 per UflIIUIU if cciculatd on the basis of trucks 
o ii y or 207h per .ihiiUIu if c' 1 cul ited on the bis i s ui 11 vel ii ci es, using 

Uit rc)adc. 

inc Snire L!i'Liecr 6Qid tlLit whi1t lie OUlti iK)V C-72011,111unj $20, 35 rxr 
ununi for the purposes of Coriditioii No. 6, such a figure had riot been 

c.LIerJ by hi s (1ounci 1 and lie would expct thiut rho Courci I would be 

iitiic likely to rcciuire tue lesser fi;ure of $078. 
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concrete. 
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QJ1sjueuUy the WUrL will set aside (briditici 
S 

Conditjozi No. 11 is as follo:- 

Hours of 0Deration being restricted to between the 
hours of 	

to 5.0pn Monday to F'riday inclusive." 

ri 	PPhicw1t rinted ot that the api)rovul for the concrete products 
factory periti tted Operatiorjs from 7am to 7pa ,  Monday to 1riday with 

f()VJ 1 On 1i Opera t LOfl ULjde Llie houi wi Lii Council's approval on 
I iiiitec3 cisjo to iueet certain srifjed circLazces. The a1icant 
bUbiul Lted tlit t 	reedy mixed Concrete activity should be perittitted to 
or)erdte under similar conditious as to hours of operation. 

real rqwuent wa put to the Court as to wi'y the rdy mixed 
uhi CVe1 Uj)erte OUtsid troditLj orkirig hours. 

0 th O1iir h.nJ the IJUL5 proJsj i1 	i1I' condition of 7am to 
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/1corc1ij 

 

dit= Ouri Ilk,  joz!s thv tOl1Oi1iiy orurs:- 

. 

1. 	With rCSLCL tO the C\)flditjQfls attached 
to the rec,j = 11 t Council S 
deterulirlatlol) dut:ed 25 March 1985 of 
Lk-Velol)ii,jnt ipplication ND. 975 for the 
rreparation clAd sal of reedy mixed 
cjncret t  On lc1:lu kriojj as Lot I-Il D1 
7Oj9l, Prxsh of NIUbUCCà, Old South 
ti-ist }1J, Newe Cre. 

a) 	Conditjo Ho. 4 of the said 
deteriii -u1ti- is cifirj,j 

ii) 	Condition Ho. C of the said 
determji -iat, 1  1 set aside7 and 
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C) 	Coridjtjo No. 11 of the said 
d&terIijltl(-, rI is Set aside and is 
replaced by the foUowixig 
(YiJ1t1Ot) 

"hours of operation being 
restrlcte( -1 to between 7.00am 
to 	Monday to Friday 
iflC1usjv". 

No uiur il naiu 	t. oit. 

Exhi.its niy L returr,1. 
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S. 	Buildings may be erected at sites 1 - 10 on the 
amended plan subject to action being taken to divert 
surface drainage, including road drainage, and the Chief 
Health Surveyor being satisfied that the precise 
location of the dwelling is stable and suitable for the 
locotion of a dwelling. 
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No: 10535/86 

ENVIRONMENT COURT 
	

Coram: Cripps J 

OF NEW SOUTH WALES 	 .O April 1988 

JUDGMENT 

GLENRIN PTY. LIMITED 

v. 

LISMORE CITY COUNCIL 

His Honour: 	On 5 February 1986, Rick McKiernan, on behalf of 

Glenbin Pty. Litited, made applicotion to the Lismore C:ty 

Council for development consent for a multiple cccupan 

development on Lot 5 DP625836 Stangers Road, Stony Chut.. 

On 3 October 1986, the Council granted its consent for 

"a multiple occupancy community development to accommodate a 

maximum of fifty five (55) persons to be housed in eleven (Ii; 

living units" subject to a number of conditions the relevant ones 

being as follows: 

4. 	All dams on the land shall be upgraded within and 
made safe in accordance with the recommendations of the 
Soil Conservation Service of New South Wales. 

Section 94 contribution of $2000 per dwelling 
unit. The whole contributicn applicable to this 
application shall be paid before the first building 
ar'nroval is releaed. 

An additional con:ributon for the upgrading of the 
intersection of Stangers Rood with the main road 141A at 
fixed cost of $15,000. 	This amount is payable before 
the first bui1dng approval of this application is 
released. 	The intersection design is subject to 
Department of Main Roads approval to ensure their 
standard is maintained". 

All access to the land for the purpose of access to 
the dwellings shall be by means of the unnamed public 
road off Stangers Road, north of Lot 2 DP625836. 	In 
this respect, the company shall not object if the right 
of way over Lot 1 is proposed to be removed by its 
owner". 

18. In addition to the access banks shown on the plan, 
an access track generally along the contour shall he 
constructed from the road near the "cottage in Hamlet 
3, westward to connect with the track shown oi.the 
northern boundary of Hamlet 2. 

On 29 November 1986, Glenbin appealed to the Land 

tnvironrnont Court nor.inating the following ground of appeal: 

"Conditions 4, 14, 15, 16 and 1P attached to Notcc of 
Determination of a development application (No: E5/157 
issued by the Respondent on 3 October 1985. 

Notwithstanding that the Developer intended appealing 

against certain conditions only, the effect of lodging the apeal 

is that the consent granted by the Council, which became 

effective and operated from the date endorsed upon the Notice, 
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ceased as from 29 October to be effective (5.93(2) of the 

Environmental Planning and Assessment Act). On appeal, the Court 

has all the functions and discretions of the Council. The apreal 

is de novo and it is open to the Court to grant consent 

conditionally or Unconditionally or to refuse consent. The 

appeal is to be determined by reference to the crcurr.starces, 

including the law, as it exists at the time of the appeal. 

takes place in accordance with the programme for the 
provision of services". 

SEPP No. 15 does not define multiple occupancy. 	The 

aim of the Policy is: 

"(a) to encourage a community based and environmentally 
sonsitive approach to rural settlement; 

>5> 	to enable 

After the grant of development consent, the Minister 

made the North Coast Regional Environmental Plan, 1988, (18 

December 1987) and State Environmental Planning Policy No.15 - 

Multiple Occupancy of Rural Land (20 February 1988). The North 

Coast Regional Environmental Plan (which applies to Lismore) 

defines "multiple occupancy" to mean: 

the erection of two or more detached dwellings on an 
unsubdjvidd allotment of land where the allotment of 
land comprises the principle place of residence for the 
occupants who occupy the land on a communal basis". 

The objectives of the REP, with respect to rural 

housing, are to ensure opportunities for rural housing and to 

provide for multiple occupancy "in some circumstances". Councils 

affected are obliged in the preparation of local environmental 

plans to prepare a rural land release strategy" for the whole 

of its area. The local environmental plan is to be consistent 

with strategies identified, one of which is: 

'ensure that development for rural housing meets the 
full cost of all necessary services and that development 

(i) people to collectively own a single allotment 
and use it as their principal place of 
residence; 

ii 	the erection of multiple dwellings on the 
allotment and the sharing of facilities and 
resources to collectively manage the 
allotment; and 

(iii) the pooling of resources, particularly where 
low incomes are involved, to economically 
develop a wide range of communal rural living 
opportunioes, including the construction of 
low cost buildings . 

A major objective of the Policy is to facilitate 

multiple occupancy development "preferably in a clustered style, 

in a manner which protects the environment". It provides that 

when Processing development applications for multiple 

occupancies, the council must consider 18 specified matters (over 

and above the 20 heads of consideration in s.90 of the 

Environmental Planning and Assessment Act). In particular, it 

provides that a council shall not consent to an application 

unless it has taken into consideration among other matters: 
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demonstrated considerable legal ability both in the art of 

advocacy and in their understanding of environmental law and 

iptorvof the lo'rlicatlon 
	

practice. 

The Court was informed that the present applicatIon was The 	Council 	was 	represented 	by 	Mr. 	Renders .Y.r. 

of sagnificance to the Council of the City of Lismore, not merely Roynders 	is 	the Chief 	Planner of 	the 	Lismore 	Council. 	lie 	had 

because of the particular development the subject of 	the appeal, prepared 	a 	Report which 	was 	intended 	to 	be 	tendered 	in 	the 

but because, 	so it was said, 	the outcome of the litigation would proceedings. 	He 	is 	a 	qualified 	planner and 	he 	informed 	me 	he 

be of significance for the Lismore Council in the 	administration proposed 	calling himself 	as an expert witness. 	In 	cases 	of 

of its planning powers and, 	in particular, 	in the application of complexity it 	is 	generally 	unsatisfactory 	that 	expert 	witnesses 

SEP? No.15. 	In 	recognition of 	the claimed importance of 
	the 

and advocates be one and the sane. 	But in the present case, 	the 

proceedangs 	to the Council 	the Court detormined to hear part of self-evident problems of that arrangement were exacerbated by the 

the evidence 	in 	the 	Lismore area 	and 	the 	balance 	in 	
Sydney. 

circumstance 	that 	Mr. 	Reynders' 	expert 	views 	did 	not 	coincide 

Three days before the matter was due to commence at 	Byron Bay, with 	the 	submissions 	of 	the 	Council 	and 	I 	was 	contxnually 

the Court was informed that the Developer would no longer be required to make inquiries of Mr. 	Reynders whether views he was 

represented by lawyers and that the council, pursuant to a pol_cy advancing 	from 	the Bar table were 	submissions 	on 	behlf 	of 	the 

of 	matching 	Developers' 	representation, 	would 	
also 	not 	be Council 	or 	wheth.r 	they 	were 	views 	which 	he 	hold 	as 	an 	expert 

represented at the hearing. witness. 	By way of- illustration, 	although 	I 	repeatedly as.:ed 

for information on the subject, 	I 	never received a 	satisfactory 

Mr. 	Lambert, 	a 	resident 	of 	Tuntable 	Falls 	
(another 

answer to 	the question of what was the attitude of 	the Council 

multiple 	occupancy 	development 	at 	Nimbin) 	sought 	
and 	obtand 

upon 	the 	assumption 	that 	some 0-f 	the 	condations 	souqht 	by 	the 

leave 	to 	represent Glenhin and 	the Council's planner, 
	- 	

. Council would or could not be imposed by the Court. 	It was clear 

Revnders, 	was 	granted 	leave 	to represent the Councal. 	
I 

the Council was prepared to grant development consent subject to 

with some surprise the conduct cf the Council in asserting that, a number of conditions. 	But I never found out what its attitude 

on the one hand, 	it washed to explcre in detail the planning and was in the event that I considered it inaprr:c:- late to impose coo 

legal 	implications 	inherent 	in 	the administration of 	
SEPP No.15 

or other disputed conditions. 

and, on the other, its resolutico to 'match what it apparently 

believed to be the legally unskilled representation of the 

Developer. 	As events turned cut, Mr. Lambert and his team 
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"a 	The means proposed for establishing land 
ownership, dwelling occupancy rights, environmental and 
community management will ensure the aims and objectives 
of this Policy are met. 

(b) 	The area or areas proposed for erection of 
buildings including any proposals for the clustering of 
buildings. 

(C) 	The area or areas piupud foL community use 
(other than areas for residential accommodation and home 
improvement areas). 

(d) 	The need for any proposed development for 
community use that is ancillary to the use of the land. 

(C) 	The availability and standard of public road 
access to the land . 

Home Improvement area is defined to mean an area of 

land not exceeding 5,000 m 2  around a dwelling. The Pol:cv 

provides that except in limited circumstances, thc land the 

subject of a multiple occupancy development may not be 

subdivided. 

The consent granted by the Council was for the 

construction and use of 10 home sites located throughout, the 

subject land. A map E>:hibjt C.', identifying these sites was 

forwarded to the Council prior to the grant of development 

consent after an earlier plan submitted by the Developer and 

discics:ng 11 sites was rejected. It was a condition of the 

development consent that the buildings be erected on the sites 

nominated in the map, Exhibit C (see Condition 8). 

commands impressive Views of the surrounding area. 	The lower 

part of the land is timbered and the upper parts have been 

cleared for grazing. 

Upon th matter coming on for hearing, Council 

submitted amended condjtions. 	It now seeks, in lieu of th. 

condition 8, the following condition: 

"(8) All dwellings are to be erected in a cluster or in 
clusters and are to have a home improvement area not 
exceeding s000 around each dwelling. The Chief Health 
Surveyor is to be satisfied that the precise location of 
each dwelling is stable and suitable for the location of 
a duelling. Action is to be taken to divert surface 
drainage including road drainage to the satisfaction of 
the Chief Health Surveyor and Soil Conservation Service 
of New South Wales. 

It submits that Conditions 14, 15 and 16 shouid 

remain as originally imposed. If, however, the new Condition 8 

is imposed, it no longer presses Condition 18. 11 the dwellings 

are clustered in accordance with the requi remonts of the new 

Condition 8 and access is from the western end of the subject 

land, the Council concedes there is no need for the access track 

referred to in Condition 18. If, however, houses are nct 

required to be clustered, the Council submits i ought impose 

Condition is for access to houses on the eastern side of the 

property. 

The subject land is on Stangers Road, Stony Chute, and 

is approximately 	55ha. It slopes from north to south and 
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In making the above comments, I do not wish to 

denigrate the efforts of Mr. Reynders to satisfy the Court's 

requirements to the best of his ability. Indeed, bearing in mind 

the dual nature of his appearance in the Court, he acquitted 

himself well. But he is not a lawyer and I would have thought, 

with respect, that in complicated cases the advocate should not 

be the expert witness even if (unlike the present case) the 

opinion of the expert witness and the submissions of the Council 

coincdo. As I have said, where they do not, the problems are 

exacerbated. 

For reasons which I will mention later, I am of the 

opinion the development Consent should be granted subject to 

conditions. I do not propose to impose the conditions suggested 

by Council. It therefore is unnecessary for me to consider, for 

example, what I would have done had I determined, for example, 

that it was inaproopriate to allow access over adjoining land but 

that I was powerless to prevent it. 	I have taken into 

consideration all of the matters referred to in cl.9 	of SEPP 

No.15 and those matters of relevance to the development set out 

in s.90 of the Environmental Planning and Assessment Act. I have 

taken into accoun: the lack of the clustering of buildings. I 

mention this matter specifically because it appeared to be a 

matter of considerable importance to Mr. Reynders who, I assume, 

was making a submission on behalf of the Council. The Council 

believes, apparently, that unless such a requirement is imposed, 

it may be overly susceptible to pressure in the future to rezone 

the land so as to permit subdivision. It is not clear to me why 

the Council is now concerned about its diminished ability to 

resist what I must assume to be a future inappropriate 

application for reroning for subdivision. Seventeen months ago, 

the Council granted development consent and made it a condition 

of the consent that the dwellings be located where they are now 

proposed to be. The only assumption I am prepared to make about 

Council's future attitude is that if an application for rezcning 

to permit subdivision is made, the Council will consider it on 

its merits and determine the application in accordance with its 

statutory obligations. I note that SEPP No.15 does not recuire 

clustering; it merely expresses clustering as a preference and 

requires a council or the Court to take into account any 

proposals for the clustering of buildings 

I have taken into account the means proposed for 

the establishment of land ownership, dwelling occupancy richts, 

environmental and community management of the development. The 

land will be owned by Glenbin. 	It is not a large 

multiple occupancy development. 	Each shareholder (10 in all) 

will be entitled to build a house on the area nominated in plan, 

Exhibit C. Shareholders will have the right to occupy the 

dwellings they erect and will be entitled, subject to approval by 

Glenbin, to sell their shares. However, in this regard, the 

price payable for their shares will not include any "land 

increase' component and the shares may not be assigned without 

Glenbin's approval. 
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Before turning to the disputed conditions, I note that 

Ccndition 4 is now no longer in dispute. The condition requires 

the land to be upgraded and made safe in accordance with 

roccm,rnezdations of the Soil Conservation Service of New South 

Wales and the condition will therefore be attached to the consent. 

Disouted Condtcn 

Cor.d:ton 8 

As I have said, development consent was granted by the 

Council after the Developer, at the Council's request, withdrew 

its earlier plan and substituted an amended plan nominating the 

10 sites proposed for the erection of houses. After develor.';t 

consent was granted but before the hearing of this appeal, 

certain building work was undertaken'on the sites nominated. 

Although it s true that a hearing before this Court is de rio':o 

and that the Court must take into account the circumstances and 

the law as they are at the dote of the aPpeal, I am not bound to 

ignore the events that have taken place between the date of the 

consent and the dote of the hearing of the appeal. it was clear 

to all parties that Glenbin was appealing against conditions of 

consent. At the time it lodged its appeal, Condition 8, as 

imposed by the Council, was not in dispute. Condition 8 was 

included to give effect to the requirement of the Council that 

the houses on the land be set Out on the map, Exhibit C. The new 

Condition 8 requires the houses to be "clustered at one end of 

the site. 

In my opinion, I am entitled to take into account as a 

'circumstance of the case" within the meaning of s.90 that during 

the suspension of the operation of the development, consent by 

reason of the appeal being lodged to the Court (s.90(7)) Glenbin 

reasonably believed that it was doing no more than carrying out 

the development for which it had consent. As I have said, SEPP 

No. 15 does not mandate cluster development; it merely urges it 

as a preference. I have visited the site and have seen where the 

houses are intended to be located in accordance with Exhibit C. 

The Council could not point to any environmental damage that 

would result by reason of the houses being dispersed - at least 

none that could not adequately be addressed by appropriate 

conditions. Indeed, its reason for requiring "clustering" was 

its belief that to cluster the development would be to inhibit 

what it considered to be possible or probable future pressure for 

abdiviuxon of the land. Nowever, as I ha'.'e said, SEPP No. 1 

provides that land the subject of multiple occupancy development 

shall not be subdivided. Accordingly, the subject land may not 

be lawfully subdivided unless SEPP No. 15 is amended and the 

Council prepares a new Local Environmental Plan. 	The Ccunctl 

relies on the circumstance that recently it has 	succumbed to 

representations to make a new local plan to allow the multiple 

occupancy development at Billen Cliffs to be subdivided and 

resolved to make a plan to permit subdivision of the land. But I 

do not regard that circumstances as giving any support to Er. 

Reynder's submissions in the present case. I can only conclude 

that the Council's decision to rezone the land at Billen Cliffs 

fr 
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to allow subdivision proceeded upon a proper exercise of its 

planning power. I em not prepared to assume that the Council has 

embarked upon a plan making process dictated by pressure to which 

it ought not have succumbed. It seems to me, therefore, that I 

should not chance the form of the present development for that 

reason, particularly, as I have said, it is the form chosen by 

the Council 16 months ago. 

Conditions 14 and 15 

On 11 January 1988, the Minister for Environment and 

Planning published a direction pursuant to the provisions cf 

s.94A of the Envronmenta1 Plar,nnp and Assessment Act directing, 

inter alia, the Lismore City Council that, in the case of a 

condition of development consent referred to in s.94 requiring 

the payment of monetary contribution in respect of lard within 

its area and being land to which State Environmental Planning 

Policy No.15 apiies, a maximum amount of any such contribution 

shall be $1950 per dwelling unit. It follows, in my opinion, 

that however the money is to be spent, it is not open to the 

Lismore Council to require a contribution with respect to the 

subject development which exceeds the sum of $1950 per dwel1ng 

unit. The two contributions claimed in Council's Conditions 14 

and 15 total $35,000 and therefore cannot be imposed. Tne 

Question is whether any, and if so what, contribution ought be 

exacted. 

Mr. Reynders pointed to what, in his opinion, was an 

inconsistency between the strategies dictated by the regional 

plan and the Direction given under s.94A. That is, he was of the 

opinion that it was not possible to limit s.94 contributions to 

the sum of $1950 per dwelling unit and, at the same time, ensure 

that such development 'meets the full cost of all necessary 

services". However, no submission was made that the s.94A 

Direction was legally tainted by that circumstance. 

With respect to Condition 15, it is the Council's claim 

that the intersection of Main Road 141A and Stancers Road needs 

to be upgraded to accommodate the additional traffic. With 

respect to Condition 14, it is the Council's claim that work 

needs to be undertake's on Stangers Road. In my opinion, it is 

fanciful to suppose that Stangers Road will be sealed within the 

next 15 to 20 years. The projection advanced by the Cbuncil of 

102 dvellngs or caravan Sites on land abutting Stasqcrs Road is 

so unlikely an outcome that, for present purposes, it can be 

dismissed. it is trite law that in order to justify the 

imposition of a condition (particularly one involving monetary 

contribution) there must be a propr nexus bctwccn the 

development proposed and the condition sought to be imposed. On 

present day values, it will cost approximately $220,000 to seal 

Stangers Road. Council is claiming the sum of $2000 per 

dwelling in respect of the subject development upon an assumption 

that contributions from the other 90 dwelling units will be 

exacted in the future. At the present time, the use of Stangers 

Road is well below the Department of Main Roads AADT (Annual 
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Average Daily Traffic) threshold for sealing of roads. 	In fact, 

the AADT is only about 150 on Main Road 141A and probably not 

more than 40 on Stangers Road itself - both figures well short of 

the 500 required by the Department of Main Roads (or even the 270 

suggested by the Council) to justify sealing. It would seem to 

me that the only reliable material available to determine the 

extent to which the present development will add traffic both to 

the intersection at Main Road 141A and along Stangers Road itself 

is by reference to the survey taken of the Tuntable Falls 

Community. Upon that basis, it is likely that one car per 

dwelling will leave the subject land and return to it every 

second day, that is, the development will probably generate about 

rlO car movements per day along Stangers Road and through the 

intersection. 

At present, there is, in my opinion, a requirement to 

upgrade Stangers Road. In this regard, I accept the evidence of 

Mr. Brmstead and Mr. Andreasson and the Council's Engineer, Mr. 

Smith. The cost of doing this work is estimated to be 

approximately S2800. The Council does not seek contribution for 

the continuing maintenance of the road only an amount 

sufficient to bring the road up to the appropriate and acceptable 

standard. Upon completion of the last dwelling on the subject 

development, the occupants will have added significantly to the 

present use of Stangers Road. It is always difficult fixing a 

figure in the absence of precise evidence. However, doing the 

best I can and taking into account the present users of the road, 

I impose a contribution in respect of each dwelling in the sum of  

$200. 	Furthermore, I do not think the contribution need be 

paid prior to the release of the building approval for each 

dwelling. 

So far as the intersection is concerned, it is 

submitted on behalf of Glenbin firstly, that it will not cost 

$15,000 to improve the intersection and, secondly, that upon a 

proper estimate being made, the occupants of Glenbin should not 

be required to pay the whole amount. With both these submissions 

I agree. I am persuaded by the evidence of Mr. Fulford that 

probably it would not cost more than $10,000 to upgrade •the 

intersection. There is already a need to upgrade the 

intersection and the development at Glenbin will add to that need 

by approximately 15%. I think that there is a connection 

between the work to be undertaken at the intersection and the 

occupancy of the subject land. Accordingly, and upon the 

adoption of Mr. Fulford's figures, I assess a figure of $15C0 to 

be paid in inst1lments of $150 upon the release of each bui1ing 

approval. 

Condition 16 

I do not propose to impose Condition 16. Mr. Basso, an 

accountant, and his wife, a medical practitioner, own the 

adjoining land. Their land is burdened with a right of way in 

favour of the subject land. The occupants of the subject land 

are permitted 'from time to time and at all times to pass and 

repass with or without horses and other animals, carts, wacons, 
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carriages, tractor engines, motor cars and other vehicles over 

and along the land 50 links wide shown in the plan annexed to the 

transfer . . . -. The covenant prowides that the expense of 

keeping the land the subject of the right of way in good and 

sufficient repair is to be borne by both owners in equal shares. 

Mr. Basso's complaint is that he may be involved in expenditure 

greater than that anticipated at the time the right of way was 

created by reason of the now proposed increased density of 

population on the adjoining land: it must be borne in mind, 

however, that the right of way is also used by Mr. and Mrs. Basso 

and one other occupant on their land throughout the greater part 

of its length. Also, it will not serve all houses on the 

multiple occupancy. It will serve five only. 

On behalf of Glenbin, it is submitted that Condition 16 

(or at least so mch of it that requires the owner to consent to 

the removal of the right of way) is ultra vires. It was 

submitted that the effect would be 'to oust the jurisdiction of 

the Supreme Court which it may exercise under the Convevancing 

Act". Because I have come to the conclusion that Condition 16 

ought be deleted in the exercise of my discretion, I need not 

determine whether Glenbjn's submission is correct. I have regard 

to the circumstance that a right of way was created is legally 

in existence and provides access for five of the proposed 

dwellings. it is capable of providing physical access to the 

subject land. it appeared to be suggested by Council that the 

use of the right of way (to the five dwellings) would be an 

"excessive or unreasonable" use and for that reason the condition  

ought be imposed. 	It would seem to me, with respect, that it is 

not appropriate for this Court to make a condition of the type 

asked for by the Council. I do not doubt that it is open to the 

Land and Environment Court to impose a condition that access to 

any one of the dwellings ought be from a certain road. But I do 

not think it within the purview of the Land and Environment Court 

to require the owner of a dominant tenement to consent to an 

application to the Equity Court by the owner of a servient 

tenement that a right of way be modified or wholly or partly 

extinguished. (See Simons v. Willoughby Municipal Council, 

Bignold J, 21 May 1985, unreported). As I have said, I do not 

think it reasonable to require traffic to the western side of the 

land to proceed via the access track referred to in Condition 18. 

To do so would be to impose an unwarranted financial burden on 

the applicant and would lead to the result that the-applicant 

would not be able to use that part of the land as proposed by it. 

I have not overlooked the circumstance that Mr. Basso is 

justifiably chagrined because some work was undertaken on his 

land and outside his right of way without his consent. But the 

action of Glenbin, if unlawful, can be remedied elsewhere. 

Indeed, there is evidence suggesting that the worki undertaken by 

mistake, was, in fact, rectified by Glenbin. However that may 

be, I do not think that circumstance ought deflect me from 

granting the development consent I think appropriate in all the 

circunistances. 

Accordingly, I grant development consent subject to the 

following conditions: 
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Any use of the land or of a building, other than for 

agriculture, forestry or as a residence on an approved site, 

shall be subject to a specific development consent of the 

Council. 

No tree of any species be ringbarked, Cut down, lopped, 

injured or damaged, other than as required for agricultural 

or forestry purposes, without the prior consent of the 

Council. 

An ongoing programme shall be developed, in conjunction with 

the Far North Coast County Council, for the eradication of 

noxious weeds on the land. 

All dams on the land shall be upgraded within and made safe 

in accordance with the recommendations of the Soil 

Conservation Service of New South Wales. 

The land shall be owned in its entirety by at least two- 

thirds of the adult persons residing on the land. 

The land remain in one lot and unsubdivided under the Local 

Government Act, Strata Titles Act or any other act. 

NOTE: 	Subdivision refers to the subdividing of land into 

parts, whether the dealing is: 

(a) by sale conveyance, transfer or partition; or  

(b) by any agreement, dealing or instrument rendering 

different parts thereof immediately for separate 

occupation or disposition. 

E3efore development commences, documentary evidence be 

produced to satisfy the Council that Conditions 5 and 6 are 

complied with. 

Buildings may be erected at sites 1 - 10 on the plan 

identified as Exhibit C in the proceedings before the Court 

subject to action being taken to divert surface drainage, 

including road drainage, and the Chief Health Surveyor being 

satisfied that the precise location of the dwelling is 

stable and suitable for the location of a dwelling. 

Notwithstanding approval of sites under Condition 6, the 

total number of dwellings erected in accordance with this 

consent shall not exceed the number reasonably ossued to 

accommodate 55 persons. 

No building or structure shall be erected or placed on the 

land and used as a dwelling except at a site referred to in 

Condition 8. 

No building or structure shall be erected or commenced to 

be erected unless a building permit has been obtained from 

the Council and the Council reserves the right to refuse to 
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issue a permit if it becomes apparent that the site is not 

stable or otherwise unsuitable. 

All dwellings shall be construed in accordance with 

Ordinance 70 and have external non-reflecting materials or 

colours that blend with the environment. 

Effluent of all types from all dwellings shall be disposed 

of in a matter approved by the Chief Health Surveyor and no 

absorption trench or other disposal area shall be closer 

than 50m to any defined natural watercourse or adjacent to 

land that may be subject to mass movement. 

A contribution pursuant to the provisions of s.94 of the Act 

is payable at the rate of $200 per dwelling unit, each 

contribution to be paid prior to the release of the building 

approval for the dwelling the subject of the contribution. 

A contribution pursuant to the provisions of the 

Environmental Planning and Assessment Act for the upgrading 

of the intersection of Stangers Road with Main Road 141A in 

the sum of $150 per dwelling. Each cou..Libutlon to be paid 

prior to the release of the building approval for the 

dwelling the subject of the contribution. 

exceeding 16% and be constructed and drained in accordance 

with recommendations from the Soil Conservation Service of 

New South Wales so as to minimise cuttings and the 

possibility of soil erosion. 

A perimeter fire break be constructed by removal of all 

flammable material generally along the full length of the 

western and southern boundaries, avoiding existing forests, 

but be placed around the edges on a contour and be 20m wide, 

measured horizontally and maintained with a ground fuel load 

not exceeding eight tonnes per hectare to the satisfaction 

of the Council's Fire Control Officer. 

A primary protection zone shall be maintained for a distance 

of 20m surrounding each building kept clear of combustible 

materials with a ground fuel load not exceeding thrpe tones 

per hectare. In this zone, shrubs and trees no hihor than 

3m will be permitted provided the canopy cover is less than 

20%. 

A radiation protection zone shall be maintained for a width 

of 20m surrounding each primary protection zone to be 

cleared of all rubbish and undergrowth with a ground fuel 

loading not more than five tonnes per hectare. 	Trees and 

shrubs up to Sm high may remain providing the canopy cover 

is not more than 50%. 
16. Internal access to each dwelling shall be provided so as to 

provide a gravelled all weather access to conventional two- 

wheel drive vehicles. All access shall have grades not 
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That all water storage tanks installed as part of the 

development, be provided with a 38mm male threaded 

connection with gate valve, in a location accessible to fire 

fighting vehicles. 

Each access road that is not a through road shall be 

provided with a turn around area at its end to allow turning 

of fire fighting vehicles. 

equipment and liaison with the Council's Fire Control 

Officer and the local Bush Fire Brigade. 

I HERESY CERTIFY THAT THIS AND THE PRECEDING 	PAGES ARE A TRUE 
AND ACCURATE COPY OF THE REASONS FOR JUDGMENT HEREIN OF THE 
HONOURABLE MR. JUSTICE J.S. CRIPPS. 

4i 	
CON.  

at\ 

p 

22. The following fire fighting equipment to standards approved 

by the Bush Fire Council of New South Wales be provided and 

m3intained at all times to the satisfaction of the Council's 

Fire Control Officer; 

a 680 1 water tank; 

an 8h.p. fire fighting pump; 

twelve knapsacks; 

six McLeod tools; 

100mm of 20mm fire protection hose; 

two "Dial-a-jet nozzles; and 

one drip torch. - 

23. 	A suitable fire alarm, capable of being heard from 

anywhere within the area enclosed by the perimeter fire 

break, be installed. 

24. A suitable person be appointed as Fire Protection Overseer, 

to be responsible for fire protection maintenance of equipment 
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14 	W'Y --7 • 
IN THE LAND AND 	 No; 	10535/86 8. 	Buildings 	may be 	erected 	at 	sites 	1 	- 	10 	on 	the 

amended plan subject to action being taken to divert 
ENVIROTMENT COURT 	 Coran: 	Cripps J surface drainage, including road drainage, and the Chief 

Health Surveyor being satisfied 	that 	the precise 
OF NEW SOUTH W,LES 	 O April 1988 location of the dwelling is stable and suitable for the - 	 - 	

- 

location of a dwelling. 

Section 	94 	contribution of 	$2000 	per dwelling 
unit. 	The 	whole 	contribution 	applicable 	to 	this - 

application 	shall 	be paid before 	the 	first 	buildinc. 
JUDGMENT approval is released". 	 - 

An additional contribution for the upgrading of the 
intersection of Stangers Road with the main road 141A at 
fixed 	cost 	of 	$15,000. 	This 	amount is 	payable 	before 
the 	first building' approval 	of 	this 	application 	is 

GLENBIN PTY. LIMITED released. 	The 	intersection 	design 	is 	subject 	to 
- 	 Department of Main Roads 	approval 	to 	ensure 	their 

standard is maintained". 

V. All access to the land for the purpose of access to 
the dwellings 	shall 	be by means of 	the unnamed public 
road 	off 	Stangers 	Road, 	north 	of 	Lot 	2 	DP625836. 	IXI 
this respect, 	the company shall not object if the right 

LISMORE CITY COUNCIL of way over Lot 	1 	is proposed to be removed by its 
owner". 

His Honour: 	On 5 February 1986, Rick NcKier n, on behalf of 

Glenbin Pty. Limited, made application to the Lismore City 

Council for development consent for a multiple occupancy 

develocrnent on Lot 5 DP625836 Stangers Road, Stony Chute. 

On 3 October 1986, the Council granted its consent for 

"a multiple occupancy community development to accommodate a 

maximum of ,  fifty five (55) persons to be housed in eleven (11 

living units" subject to a number of conditions the relevant ones 

being as follows: 

'4. 	All dams on the iar,d shall be upgraded within and 
made safe in accordance with the recommendations of the 
Soil Conservation Service of New South Wales. 

18. In addition to the access banks shown on the plan, 
an access track generally along the contour shall be 
Constructed from the road near the "cottage" in Hamlet 
3, westward to connect with the track shown on the 
northern boundary of Hamlet 2". 

On 29 November 1986, Glenbin appealed to the Land and 

Environment Court nor1inating the following ground of appeal: 

"Conditions 4, 14, 15, 16 and 18 attached to Notice of 
Dint-fon of a development aoplication (No: 86/167) 
issued by the Respondent on 3 October 1986". 

Notwithstanding that the Developer intended appealing 

against certain conditions only, the effect of lodging the apeai 

is that the Consent granted by the Council, which became 

effective and operated from the date endorsed upon the Notice, 
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ceased as from 29 October to be effective (s.93(2) of the 

Environmental-Planning and Assessment Act). On appeal, the Court 

has all the functions and discretions of the Council. The appeal 

is de novo and it is open to the Court to grant consent 

conditionally or unconditionally or to refuse consent. The 

appeal is to be determined by reference to the circumstances, 

including the law, as it exists at the time of the appeal. 

After the grant of development consent, the Minister 

made the North Coast Regional Environmental Plan, 1988, (18 

December 1987) and State Environmental Planning Policy No.175 - 

Multiple Occupancy of Rural Land (20 February 1988). The North 

Coast Regional Environmental Plan (which applies to Lismore) 

defines "multiple occupancy" to mean: 

"the erection of two or more detached dwellings on an 
unsubdivided allotment of land where the allotment of 
land comprises the principle place of residence for the 
Occupants who occupy the land on a communal basis". 

The objectives of the REP, with respect to rural 

housing, are to ensure opportunities for rural housing and to 

provide for multiple occupancy "in some circumstances". Councils 

affected are obliged in the preparation of local environmental 

plans to prepare a "rural land release strategy" for the whole 

of its area. The local environmental plan is to be consistent 

with strategies identified, one of which is: 

'ensure that development for rural housing meets the 
full cost of all necessary services and that development 

I 
takes place in accordance with the programme for the 
provision of services'. 

SEPP No. 15 does not define multiple occupancy 	The 

aim of the - Policy Is: 

"(a) to encourage a community based and environmentally 
scrisitive approach to rural settlement; 

(-b) 	to enable - 

(-i) people to collectively own a single allotment 
and use it as their principal place of 
residence; 

the erection of multiple dwellings on the 
allotment and the sharing of facilities and 
resources to collectively manage the 
allotment; and 

the pooling of resources, particulaily where 
low incomes are involved, to economically 
develop a wide range of communal rural living 
opportunities, including the construction of 
low cost buildings 

A major objective of the Policy is to facilitate 

multiple occupancy development "preferably in a clustered style, 

in a manner which protects the environment". it provides that 

when processing development applications for multiple 

occupancies, the council must consider 18 specified matters (over 

and above the 20 heads of consideration in s.90 of the 

Environmental Plannino and Assessment Act). In particular, it 

provides that a council shall not consent to an application 

unless it has taken into consideration among other matters: 

I' 

3 	 4 



'(a) 	Themeans proposed for establishing land 
ownership, dwelling ocupancy rights, environmental and 
community management will ensure the aims and objectives 
of this Policy are met. 	 ' 

(b) 	The area or areas proposed for erection of 
buildings including any proposals for the clustering of 
buildings. 

(C) 	 The area or areas proposed for community use 
(other than areas for residential accommodation and home 
improvement areas). 

The need for any proposed development for 
community use that is ancillary to the use of the land. 

The availability and standard of public road 
access to the land 

Home improvement area is defined to mean an area of 

land not exceeding 5 1 000 m 2  around a dwelling. The Policy 

provides that except in limited circumstances, the land the 

subject of a multiple occupancy development may not be 

subdivided. 

The Consent granted by the Council was for the 

construction and use of 10 home sites located throughout the 

subject land. A map (Exhibit C), identifying these sites was 

forwarded to the Council prior to the grant of development 

consent after an earlier plan submitted by the Developer and 

disclosing 11 sites was rejected. it was a condition of the 

development consent that the buildings be erected on the sites 

nominated in the map, Exhibit c (see Condition 8). 

cominand pres5ive views of the surrounding area. 	The lower 

part of the land is timbered and the upper parts have been 

cleared for grazing 

Upon th-e matter coming on for hearing, Council 

submitted amended conditions. It now seeks, in lieu of the old 

- 	condition s, the following condition: 

"(8) All dwellings are to be erected in a cluster or in 
clusters and ae to have a home improvement area not 
exceeding 500rn around each dwelling. The Chief Health 
Surveyor is to be satisfied that the precise location of - 
each dwelling is stable and suitable for the location of 
a dwelling. Action is to be taken to divert surface 
drainage including road drainage to the satisfaction of 
the Chief Health Surveyor and Soil Conservation Service 
of New South Wales". 

It submits that Conditions 14, 15 and 16 should 

remain as originally imposed. - If, however, the new Condition 8 

is imposed, it no longer presses Condition 18. If the dwellings 

are clustered in accordance with the requirements of the new 

Condition 8 and access is from the western end of the subject 

land, the Council concedes there is no need for the access track 

referred to •in Condition ia. If, however, houses are not 

required to be clustered, the Councjl submits i ought impose 

Condition 18 fur access to houses on the eastern side of the 

property. 

The subject land is on Stangers Road, Stony Chute, and 

is approximately 	55ha. It slopes from north to south and 
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History of the Anolication 

The Court was informed that the present application was 

of significance to the Council of the City of Lismore, not merely 

because of the particular development the subject of the appeal, 

but because, so it was said, the outcome of the litigation would 

be of significance for the Lismore Council in the administration 

of its planning powers and, in particular, in the application of 

SEPP No.15. (In recognition of the claimed importance of the 

proceedings to the Council the Court determined to hear part of 

the evidence in he Lismore area and the balance in Sydney 

Three days before the matter was due to commence at Byron Bay, 

the Court was informed that the Developer would no longer be 

represented by lawyers and that the Council, pursuant to a policy 

of "matching' Developers' representation, would also not be 

represented at the hearing. 

Mr. Lambert, a resident of Tuntable Falls (another 

multiple occupancy development at Nimbin) sought and obtained 

leave to represent Glenbin and the Council's Planner, Mr. 

Reynders, was granted leave to represent the Council. I viewed 

with some surprise the conduct of the Council in asserting that, 

on the one hand, it wished to explore in detail the planning nd 

legal implications inherent in the administration of SEPP No.15 

and, on the other, its resolution to "match' what it apparently 

believed to be the legally unskilled representation of the 

Developer. As events turned out, Mr. Lambert and his team  

demonstrd considerable legal ability both in the art of 

advocacy and in their understanding of environmental law and 

practice. 

The Council was represented by Mr. Reynders. Mr. 

Rey'nders -is the Chief Planner of the Lismore Council. He had 

prepared a Report which was intended to be tendered in the 

proceedings. He is a qualified planner and he informed me he 

proposed calling himself as an expert witness. In casesof 

complexity it is generally unsatisfactory that expert witnesses 

and advocates be one and the same. But in the present case, the 

self-evident problems of that arrangement were exacerbated by the 

circumstance that Mr. Reynders' expert views did not coincide 

with the submissions of the Council and I was continually 

required to make inquiries of ".r. Reynders whether views he was 

advancing fzom the Bar table were submissions on behalf of the 

Council or whether they were views which he ield as an expert 

witness. By way of. illustratioft, although I repeatedly asked 

for information on the subject, I never received a satisfactory 

answer to the question of what was the attitude of the Council 

upon the asswnption that some oL the conditions sought by the 

Council would or could not be imposed by the Court. It was dlear 

the Council was prepared to grant development consent subject to 

a number of conditions. But I never found out what its attitude 

was in the event that I considered it inappropriate to impose one 

or other disputed conditions. 

-- 
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In making the above comments, I do not wish to 

denigrate the efforts of Mr. Reynders to satisfy the Court's 

requirements to the best of his ability. Indeed, bearing in mind 

the dual nature of his appeara-nce in the Court, he acquitted 

himself well. But he is not a lawyer and I would have thought, 

with respect, that in complicated cases the aavocate should not 

be the expert witness even if (unlike the present case) the 

opinion of the expert witness and the submissions of the Council 

coincide. As I have said, where they do not, the problems are 

exacerbated. 

For reasons which I will mention later, -  I am of the 

opinion the development consent should be granted subject to 

conditions. I do not propose to impose the conditions suggested 

- by Council. It therefore s unnecessary for me to consider, for 

example, what I would have done had I determined, for example, 

that it was inappropriate to allow access over adjoining land but 

that I was powerless to prevent it.- I have taken into 

consideration all of the matters referred to in cl.9 of SEPP 

No.15 and those matters of relevance to the development set Out 

in s.90 of the Environmental Planning and Assessment Act. I have 

taken into account the lack of the clustering of buildings. I 

mention this matter specifically because it appeared to be a 

matter of considerable importance to Mr. Reyndet's who, I assume, 

was making a submission on behalf of the Council. The Council 

believes, apparently, that unless such a requirement is imposed, 

it may be overly susceptible to pressure in the future to rezone 

the land so as to permit subdivision. It is not clear to me why 

the Council is now concerned about its diminished ability to 

resist what I must assume to be a future inappropriate 

application for rezoning for subdivision. Seventeen months ago, 

the Council granted development consent and made it a condition 

of the consent that the dwellings be located where they are now 

proposed to be. The only assumption I am prepared to make about 

-Council's future attitude is that if an application for rezoning 

to permit subdivision is made, the Council will consider it on 

its merits and determine the application in accordance with its 

statutory obligations. I note that SEPP No.15 does not reouire 

clustering; it merely expresses clustering as a preference' and 

requires a council or the Court to take into account "any 

proposals for the clustering of buildings'. - 

I have taken into account the means proposed for 

the establishment of land ownership, dwelling occupancy rights, 

environmental and community management of the development. The 

land will be owned by Glenbjn. 	it is not a large 

multiple occupancy development. 	Each shareholder ( 10 in all) 

will be entitled to build a house on the area nominated in plan, 

Exhibit C. Shareholders will have the right to occupy the 

dwellings they erect and will be entitled, subject to approval by 

Glenbin, to sell their shares. However, in this regard, the 

price payable for their shares will not include any 'land 

increase" component and the shares may not be assigned without 

Glenbin 's approval. 
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Before turning to the disputed condis, 	I note that 

Condition 4 is now no longer in dispute. 	The Condition requires In my opinion, 	I am entitled to take into account as a 

the land to be upgraded and made safe in accordance with circuisstance of the case" within the meaning of s .90 that during 
recomendatjons 	of 	the 	Soil 	Conseation 	Seice 	of 	New South i the 	suspension of 	the 	operation of 	the development. consent 	by 

Wales and the contjon will therefore be attached to the consent. / reason of the appeal being lodged to the Court 	(s.90(7)) 	Glembin 

- 
( 

reasonably believed that it was doing no more than carryinc out 
Disouted Condition 	 . the development for which it had consent. 	As I have said, 	SEPP 

No. 	15 does not mandate cluster development; 	it merely urges it 
Condition - 

as a preference. 	I have visited the site and have seen where the 

houses are intended to be located in accordance with Exhibt C. 

As I have said, development consent was granted by the The Council could not point to any environmental damage that 

Council after the Developer, 	at the Council's request, 	withdrew ( would result by reason of the houses being dispersed - at 	least 

its earlier plan and substituted an amended plan nominating 	the none 	that 	could not 	adequately be 	addressed 	by 	appropriate 

10. sites proposed for the erectin of houses. 	After development -1 conditions. 	Indeed 	its 	reason 	for 	requiring 	"clustering" 	was 
consent was 	granted but before 	the hearing of 	this 	appeal, its belief 	that to cluster the develop ment woulo be 	to 	inhibit 

certain buildingwork was undertaken on the sites nominated. what it considered to be possible or probable future pressure for 

Although it is true that a hearing before this Court is de novo subdivision 	of 	the 	land. 	However, 	as 	I 	have 	said, 	SEPP 	NO.15 

and that the Court must take into account the circumstances and provides that land the subject of multiple occupancy development 

the law as they are at the date of the appeal, 	I am not bound to shall not be subdivided. 	Accordingly, the subject land may not 

ignore the events that have taken place between the date of the be lawfully subdivided unless SEPP No. 	15 is amended and the 

.consent and the date of the hearing of the appeal. 	it was clear Council 	prepares 	a 	new Local 	Environmental 	Plan. 	The 	Councti 

to all parties that Glenbin was appealing against conditions of relies on 	the circumstance 	that recently 	it 	has 	succumbed 	to 
consent. 	At 	the time it 	lodged its 	appeal, 	Condition 	8, 	as representations to make a new local plan to allow the multiple 
imposed by 	the Council, 	was not in dispute. 	Condition 	8 was occupancy development at Billen Cliffs 	to be subdivided and 

included to give effect to 	the reouirement of 	the Council 	that resolved to make a plan to permit subdivision of the land. 	But I 

the houses on the land be set out on the map, Exhibit C. 	The new do not 	regard 	that 	circumstances 	as 	giving 	any 	support 	to Mr. 
Condition 8 requires the houses to be 	"clustered" at one end of Reynder's submissions in the present case. 	i can only conclude 
the site, 

that the Council's decision to rezone the land at Billen Cliffs 
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to allow subdivision proceeded upon a proner exercise of 	its 

planning power. 	I am not prepared to assume that the Council has 

Mr. 	Reynders 	pointed 	to what, 	in his opinion, 	was 	an 
inconsistency between 	the 	strategies 	dictated 	by 	the 	recional 

embarked upon a plan making process dictated by pressure to which plan and the Direction given under s.94A. 	That is, he was of the 
it oughtrot have succumbed. 	It seems to me, 	therefore, 	that I 

opinion that it was not possible to limit s.94 contributions to 

should not change the form of the present development for that 
the sum of $1950 per dwelling unit and, at the same time, ensure 

reason, 	particularli, 	as 	I 	have said, 	it is 	the 	form chosen by that such development 	"meets the 	full cost of all necessary 
the Council 16 months ago. 	- '\ 	

( 	

services'. 	However, 	no 	submission was made that 	the 	s.94A 1 
Direction was legally tainted by that circumstance. 

Conditions 14 and 15 	 • 	- 

- 	
- With respect to Condition 15, it is the Council's c1airi 

On 	11 January 1988, 	the Minister 	for 	Environment 	and 
that the intersection of Main Road 141A and Stangers Road needs 

Planning published a di-redtion.pursuant to the provisions of 
to be upgraded to accommodate the additional 	traffic. 	With 

s.94A of the Environmental Planning and Assessment Act directing, respect to Condition 14, 	it is the Council's claim that work 
inter alia, 	the Lismore City Council 	that, 	in the case of a 

condition of development consent referred 	to 	in 	s.94 	requiring 

needs to be undertaken on Stangers Road. 	In my opinion, 	it is 

fanciful to suppose that Stangers Road will be sealed within the 

the payment of monetary contribution in respect of 	land within next 15 to 	20 years. 	The projection advanced by the Council of 
its 	area 	and 	being 	land 	to which 	State 	Environmental 	Planning 

102 dwellings or caravan sites on land abutting Stangers Road is 
- 

Policy No.15 applies, 	a maximum amount of any such contribution so unlikely an outcome that, 	for present purposes, 	it can be 
shall 	be 	$1950 	per dwelling 	unit. 	It 	follows, 	in 	my 	opinion, dismissed. 	it 	is 	trite 	law 	that 	in 	order 	to 	justify 	the 
that however the money is 	to be 	spent, 	it 	is 	not 	open to 	the imposition 	of 	a 	condition 	(particularly one 	involving 	monetary 
Lismore 	Council 	to 	require 	contribution 	with 	respect 	to 	the contribution) 	there 	must 	be 	a 	proper 	nexus 	between 	the 
subject development which exceeds the sum of 	$1950 per dwelling 

development proposed and the condition sought to be imposed. 	On 
unit. 	The two contributions claimed in Council's Conditions 	14 present day values, 	it will 	cost approximately $220,000 	to 	seal 
and 	15 	total 	$35,000 and 	therefore 	cannot 	be 	imposed. 	The Stangers 	Road. 	Council 	is 	claiming 	the 	sum 	of 	$2000 	per 
question is whether any, 	and 	if 	so whtt, 	contribution ought be 

dwelling in respect of the subject development upon an assumption 

exacted, that contributions 	from the other 90 dwelling units will be 

exacted in the future. 	At the present time, 	the use of Star.cers 

Road is well below the Department of Main Roads AADT 	(Annual 
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• 	 . 
Average Daily Traffic) threshold for sealing of roads. 	In fact, 

the AADT is only about 150 on Main Road 141A and probably not 

more than 40 on Stangers Road itself - both figures well short of 

the 500 required by the Department of Main Roads (or even the 270 

• suggested by the Council) to justify sealing. It would seem to 

me that the only reliable material available to determine the 

extent to which the present development will add traffic both to 

the intersection at Main Road 141A and along Stangers Road itself 

is by reference to the survey taken of the Tuntable Falls 

Community. Upon that basis, it is likely that one car per 

dwelling will leave the subject land and return to it every 

Second day )  that is, the development will probably generate about 

rlO car movements per day along Stangers Road and through the 

intersection. 

At present, there is, in my opinion, a requirement to 

upgrade Stangers Road. In this regard, I accept the evidence of 

Mi. Brimstead and Mr. Andreasson and the Council's Engineer, Mr. 

Smith. The cost of doing this work is estimated to be 

approximately $2800. •The Council does not seek contribution for 

the continuing maintenance of the road only an amount 

Sufficient to bring the road up to the appropriate and acceptable 

standard. Upon completion of the last dwelling on the subject 

development, the occupants will have added significantly to the 

present use of Stangers Road. it is always difficult fixing a 

figure in the absence of precise evidence. However, doing the 

best I can and taking into account the present users of the road, 

I impose a contribution in respect of each dwelling in the sum of 

. 
$200. 	Furthermore, i do not think the contribution need be 

paid prior to the release of the building approval for each 

dwelling. 

So far as the intersection is concerned, it is 

submitted on behalf of Glenbin firstly, that it will not cost 

$15,000 to improve the intersection and, secondly, that uron a 

proper estimate being made, the occupants of Glenbin should not 

be required to pay the whole amount. With both these submissions 

I agree. I am persuaded by the evidence of Mr. Fulford that 

probably it would not cost more than $10,000 to upgrade the 

intersection. There is already a need to upgrade the 

intersection and the development at Glenbin will add to that need 

by approximately 15%. I think that there is a connec:ion 

between the work to be undertaken at the intersection and the 

occupancy of the subject land. Accordingly, and upon the 

adoption of Mr. Fulford's figures, I assess a figure of $1500 to 

be paid in installments of $150 upon the release of each bui1ing 

approval. 

Condition 16 	 - 	 - 

I do not propose to impose Condition 16. Mr. Bassc, an 

accountant, and his wife, a medical practitioner, own the 

adjoining land. Their land is burdened with a right of way in 

favour of the subject land. The occupants of the subject !and 

are permitted from time to time and at all times to pass and 

repass with or without horses and other animals, carts, wacns, 
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carriaces, tractor engines, motor cars and other vehicles over 

and along the land 50 links wide shown in the plan annexed to the 

transfer ... '. The covenant pzides that the expense of 

keeping the land the subject of the right of way in good and 

sufficient repair is to be borne by both owners in equal shares. 

Mr. Basso's complaint is that he may be involved in expenditure 

greater than that anticipated at the time the right of way was 

created by reason of the now proposed increased density of 

population on the adjoining land: it must be borne in mind, 

however, that the right of way is also used by Mr. and Mrs. Basso 

and one other occupant on their land throughout the greater part 

of its length. Also, it will not serve all houses on the 

multiple occupany. It will serve five only. 

On behalf of Glenbin, it is submitted that Condition 16 

(or at least so much of it that requires the owner to consent to 

the removal of the right of way) is ultra- vires. It was 

submitted that the effect would be 'to oust the jurisdiction of 

the Supreme Court which it may exercise under the Conveyancing 

Act'. Because i have come to the conclusion that Condition 16 

ought be deleted in the exercise of my discretion, i need not 

determine whether Glenbin's submission is correct, i have regard 

to the circumstance that a right of way was createdi is legally 

in exiatence and provides access for five of the proposed 

dwellings, it is capable of providing physical access to the 

subject land. it appeared to be suggested by Council that the 

use of the right of way (to the five dwellings) would be an 

"excessive or Unreasonable" use and for that reason the Condition 

. 

ought be imposed. 	it would seem to me, with respect, that it is 

not appropriate for this Court to make a condition of the type 

asked for by the Council. i do not doubt that it is open to the 

Land and Environment Court to impose a condition that access to 

any one of the dwellings ought be f,rom p Certain road. But I do 
J_2 Jk 

not think it within the purview of the Land and Environment Cgurt 

to require the owner of a dominant tenement to consent to an 

application to the Equity Court. by the owner of a servient 

tenement that a right of way be modified or wholly or partly 

extinguished. (See Simons v. Willoughby Municipal Council, 

Bignold J, 21 May 1985, unreported). As I have said, ido not 

think it reasonable to require traffic to the western side of the 

land to proceed via the access track referred to in Condition 18. 

To do so would be to impose an unwarranted financial burden on 

the applicant and would lead to the result that the applicant 

would not be able to use that part of the land as proposed by it. 

i have not overlooked the circumstance that Mr. Basso is 

justifiably chagrined because some work was undertaken on his 

• land, and outside his right of way1  without his consent. But the 

action of Glenbin, if unlawful, can be remedied elsewhere. 

Indeed, there is evidence suggesting that the work, undertaken by 

mistake, was, in fact, rectified by Glenbin. However that may 

be, i do not think that circumstance ought deflect me from 

granting the development consent i think appropriate in all the 

circumstances. 

Accordingly, i grant development consent subject to the 

following conditions: 
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Any use of the land or of a building, other han for 

agriculture, forestry or as a residence on an approved site, 

shall be subject to a specific development con.sent of the 

Council. 

No tree of any species be ringbarked, cut down, lopped, 

injured or damaged, other than as required for agricultural 

or forestry purposes, without the prior consent of the 

Council. 	 - 

An ongoing programme shall be developed, in conjunction with 

the Far N5rth Coast County Council, for the eradication of - 

- noxious weeds on the land. 

All dams on the land shall be upgraded within and made safe 

- 	in accordance with the recommendations of the Soil 

Conservation Service of New South Wales. - 	 - 

The land shall be owned in its entirety by at least two- 

thirds of the adult persons residing on the land. 	- 

The land remain in one lot and unsubdivided under the Local 

Government Act, Strata Titles Act or any other act. 

NOTE: 	Subdivision refers to the subdividing of land into 

parts, whether the dealing is: 

(a) by sale conveyance, transfer or partition; or  

(b) by any agreement, dealing or instrument rndering 

different parts thereof immediately for separate 

occupation or disposition. 

Before development commences, documentary evidence be 

produced to satisfy the Council that Conditions 5 and 6 are 

complied with. 

Buildings may be erected at sites 1 - 10 on the plan 

identified as Exhibit C in the proceedings before the Court 

subject to action being taken to divert surface drainage, 

including road drainage, and the Chief Health Surveyor being 

- 	 satisfied that the precise location of the dwelling is 
7 

i - -i  
- 	 stable and suitable for the location of a dwelling. 

Notwithotanding approval of sites under Condition 8, the 

total number -of dwellings erected in accordance with this 

consent shall not exceed the number reasonably assumed to 

accommodate 55 persons. 

No building or structure shall be erected or placed on the 

land and used as a dwelling except at a site -referred to in 

Condition 8. 

No building or structure shall be erected or commenced to 

be erected unless a building permit has been obtained from 

the Council and the Council reserves the right to refuse to 
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S 
issue a permit if it becomes apparent that the site is not 

stable or otherwise unsuitable. 

All dwellings shall be constru1ed in accordance with - 

Ordinance 70 and have external non-reflecting materials or 

colours that blend with the environment. 

Effluent of all types from all dwellings shall be disposed 

- of in a matter approved by the Chief Health Surveyor and no 

absorption trench or other disposal area shall be closer 

than SOn to any defined natural watercourse or adjacent to 

land that may be subject to mass movement. 

A contribution pursuant to the provisions of s.94 of the Act 

is payable at the rate of $200 per dwelling unit, each 

contribution to be paid prior to the release of the building 

approval for the dwelling the subject of the contribution. 

A contribution pursuant to the provisions of the 

Environmental Planning and Assessment Act for the upgrading 

of the intersection of Stangers Road with Main Road 141A in 

the sum of $150 per dwelling. Each contribution to be paid 

prior to the release of the building approval for the 

dwelling the subject of the contribution. 

Internal access to each dwelling shall be provided so as to 

provide a gravelled all weather access to conventional two-

\ 	
wheel drive vehicles. All access shall have grades not 

21 

excee .g 16% and be constructed and drained in accordance 

with recommendations from the Soil Conservation Service of 

New •South Wales so as to minimise cuttings and the 

possibility of soil erosion. 

A perimeter fire break be constructed by removal of all 

flamxnable material generallyalong the full length of the 

• 	 western and southern boundaries, avoiding existing forestt, 

U.' 	 but be placed around the edge on a contour and be 20m wide,- 

measured horizontally and maintained with a ground fuel load 

not exceeding eight tonnes per hectare to the satisfaction 

- 	of the Council's Fire Control Officer. 	 - 

A primary protection zone shall be maintained for a distance 

of 20m surrounding each building kept clear of combustible 

materials with a ground fuel load not exceeding three tones 

• per hectare. In this zone, shrubs and trees no higher than 

3m-will be permitted provided the canopy cover is less than 

20%. 

A radiation protection zone shall be maintained for a width 

of 20m surrounding each primary protection zone to be 

	

-- 	cleared of all rubbish and undergrowth with a ground fuel 

-• loading not more than five tonnes per hectare. Trees and 

shrubs up to Sm high may remain providing the canopy cover 

is not more than 50%. 
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20. That all water storage tanks installed as part of the 

development, be provided with a 38mm male threaded 

connection with gate valve, in a location accessible to fire 

fighting vehicles. 

21. Each access road that is not a through road shall be 

provided with a turn around area at its end to allow turning 

of fire fighting vehicles. 

22. The following fire fighting equipment to standards approved 

by the Bush Fire Council of New South Wales be provided and 

maintained at all times to the satisfaction of the Council's 

Fire Control Officer; 

a 680 1 water tank; 

an 8h.p. fire fighting pump; 

twelve knapsacks; 

six McLeod tools; 

100mm of 20mm fire protection hose; 

two "Dial-a-jet" nozzles; and 

one drip torch. - - 

23. 	A suitable fire alarm, capable of being heard from 

anywhere within the area enclosed by the perimeter fire 

break, be installed. 

24. A suitable person be appointed as Fire Protection Overseer, 

to be responsible for fire protection maintenance of equipment 

23  

equipment and liaison with the Council's Fire Control 

Officer and the local Bush Fire Brigade. 

I HEREBY CERTIFY THAT THIS AND THE PRECEDING 	PAGES ARE A TRUE 
AND ACCURATE COPY OF THE REASONS FOR JUDGMENT HEREIN OF THE 
HONOURABLE MR. JUSTICE J.S. CRIPPS. 

sate 
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LISNORE COURT HOUSE, ZACOC STREET, 
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LAND AND ENVIRONMENT COURT 

HEARING OF 

ON WEDNESDAY, 11TH ftRCH, 1987 

No. 10295 of 1986 
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LISMORE CITY COUNCIL 
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/ No. 10295 o86 

LITTLE AND ANOTHER 

DECISION 

ASSESSOR NOTT: 	This appeal concerns a condttion whch would recuire 
me ugricing of a rural road alcng the frontage of the appL;ant's land. 

The subject land is lot 3_ DP.619745, Blade Road, Nimbin. 
By a Notice of Determination dated 11 October 1985 the council granted 
development consent for the erection of a dwellinq on the subect land and 
by another Notice of Determination of the sane date also granted deveicpment 
consent for the erection of a storage shed and carport on the land. 

- In each consent a condition was imposed in the following 
terms : 	"The applicant or the developer constructs the following road- 
works with associated stormwater drainage structures to the satisfaction of 
the city engineer and at no cost to council and also be responsible for the 
full cost of any maintenance of this work considered necessary by the City 
engineer for a period of 4 months from the date of approval of the work. 
A 5.0 metre wide formation with a gravel width of 3.0 metres comprising a 
minimum of:.lso  millimetres of compacted gravel for the full frontage of 

the land being lot 3 in DP 619745." 

The reasons given in the Notices of Determination for 

the imposition of that condition included the preservation of the environ-
ment and the existing or likely future amenity of the neiehbouthood, to 
provide adequate protection from bushfire risk and to secure adequate access 
to and from the developeent. 

In addition there was a note on ccc of the Notces of 
Determination to the effect that the council will gravel, pave and ma:ntain 

the part of Blade Road up to the eastern boundary of the sunj act land and 
following the work required by the Notices of Deter-. ination to be carried Out 

what was described as 	"the maintenance limit" would be 
extended to the western boundary of the subject land. The maintenance limit 
refers to a gravelled part of Blade Road to the cast of the suJect land, the 
gravel terminating depending on what view is taken of the evdke at about 
260 metres or 180 metres from the eastern boundar; of the subect land. 

The land is zoned Rural 1(a2) under :r.:ertm Devaicr .. 

Order No. 40 - Lisnore. 	?ursuant apparently to the Notices of Detenmoa:On 
wnch had been granted the applicant coserenced cons:ructon of some of :ne 

buildings on the land and it appears that the dwelling house is the only 
building at the time of the hearing that is not ccmpleted. 	. questcn arose 

as to whethei the applicant is djasatisfjed in actordance with sec:cn 97(1) 
of the Environmental Planning and Assessment Act 1979, and I am satsfed 
that the applicant is dissatisfied both in the legal and in the factual sense 

and that therefore is entitled to appeal to the court. 

 -v -  - 

LISMORE CITY COUNCIL 

	

BEFORE 	 Mr. A. Nott, Assessor 

APPEARANCES 

	

Aotlicant: 	Mr P. Starkey, Solicitor of Someil1e L.irndry LooaaC 6 Co. 

Resmcmdent: Mr R. Heap, Deputy Chief Planner.of the Council. 

Towards the close of submissions in the case, a cueston 

was raised by the council as to whether the consent should have been granted 



ASSCR (contd)
. . .havino regard to the ques:on whether 

the land would be used for agricultural purposes. As that ratter had not 
previously been raised as an issue in the proceedings i rule that unless a 

speca1 app1icaton was made by the council to raise that issue I would 
not entertain subsiissio.ns on that point. No applicato was made by the 
council in that regard. 

The subject land i s part of a subdivision for which 
development consent was granted on 13 Nacch 1981. That subdivition Created 
three lots including the subject land each of which has an area 

of 6 hectares or less and has a frontace to Blade Road. In addotoon there was a residue lot 
left in that 5ucdivison to the South of those three lots. 

One of the conditoons of the development consent for the 
subdovision recuored a road improvements levy of $475 be paid in respect of 
each of the new lots created, a total 

of $1,425. It appears that that amount 
has been paid to the ccuncl. The amount of $75 per newly created lot was 

apparently a standard charge for the council on subdivision applications in 
rural areas in 1981. In 1982 the council increased the levy to $1,000 or 

$1,500 and subsecuently further increased the levy over the ensuing years. 

In order to Consider the reasonableness of whet is new 
required to be done by the council, namely, the upradjng of the frontage to 

the subject land it is necessary to Icok at the history of the creatoon not 
only of the lots in the subject subdivosion but of other lots adjoining the 
subject land. The nec"csity to do so does not automatically arise as a 

matter of law but it is a relevant factor to take into account when consoder- 

ong the reasonoOleness of the council's condition and Considering the question 

of a consistent and equtabje policy applied by the councol in respect of 
other Owners in the immediate locality. 

Irr.cedoately to the east of the subject land on the 
southern side of Blade Foad is a lot owned by Hawkins. There is no dwellong 

house or other buolding erected on that land. From various docunents which 
were tendered in the proceedongs it appears that the subdivision which created 

the Hawkrns lot and also the immediately adjoining lot to the east of the 
Hawkins' lot was registered after 1983. The exact date of the approval of the 
subdvison as I ondicated is not known but it amoears more likely than not 
that the subdvision was approved in or after 1952. If that is the case it 

is also more lkely than not that a substantoally higher contribution for 
road improves,en5 was requored as a condition of subdivsoon approval for 
those two lots than was recuored in respect of the subject land. 

In respect of the lot immediately to the east of the 
Hawkns' lot which is one of the two lots I have just referred to, namely, 
lot 2 DP 661440, that lot has erected on it a dwelling house for which 

develosent consent was granted by Notice of Determination dated 12 April 

1983. The applicatoon for the dwelling house was made by R. and M. Kurts. 

Imoedoate!y to the east of that lot again on the southern side of Blade Road 

is a lot known as lot 22 DP 632618 and in respect of that lot a development 

consent was granted by Notoce of Determinatoon dated 15 August, 1986 for the 
erection of a dwelling house. Immediately to the north on the oposite side 

of Blade Road to the lastoentioned lot is lot 4 DP 263321 in respect of whoch 

C. Williams was granted development conser.t by Notice of Determination dated 
24 December 1982 for the erection of a dwelling house. 

No. 10295 of 1986 
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ASSESSOR: 	ntd) 	 The subdovosion creating one jot cwed 
by C. Williams and two other lots also having a frontace to Blade Road 

approved some time prior to May 2381 when the councils clerk's ce000±;ra:c 

was given for the subdivision. is respect of those lots that I have centooned 

where consent has been granted fox the erection of a dwellong house, namely 
the lots owned by Kurts, Sutcliffe and Williams no condition of development 

consent was imposed requiring a icoatribution for road improvements nen 

consent was granted for the ereimn of the dweilong house in each case. 

According to the evidence of the applo:antrwhoch I have 
no reason not to accept, Blade Road in 1981 was a gravelled road OP to the 
entrance to the Sutcloffe lot. Since that time the road has furt 'z been 
improved in a westerly direction 	 _ ardsthe subject land. As I mentoomed at 
the commencement of this 3udgmemt the exact dostance between the o - crcvei 
gravel portoon of Blade Road and the eastern boundary of the subject land is 
not clear. However, on the evoere I am incloned to t e voew that it is on 
the voconoty of 130 metres. 	- 

The entran 	to the applicants' property which goves 
access to the buoldings whoch have commsmmenced to be constructed or completed 

is 18 metres westward of the eastnrnozt boundary of the subject land. The 

road continues along the frontae of the subject land in a westerly dorectoon 
and along the frontage to lots I ard 2 in an ungraded condition. At the 
western end of thg last lot whc 	as created with the applicant's lot the 
road apparently deteriorates subsntal1y and ot os not clear whthertos 
paosaole at all tomes because of the undergrowth that made have occurred on 
the road. The road further to the west comes to a dead end and accordong to 
the evidence there are no dwellLn; houses erected w.t of the suoject land. 
The access to the Subject land as is acpa:ent Irm tnec cscri;-, -.ion so far 
given, is from the east along Bl.de Road. 

R. Smoth, the councri's d" sion encne'r procared a 
schedule of cer:aon road costs ,id I have no reason to Oubt the accuracy of 
the anounts stated in that scheduj, except that because of the cor.floct of 

evidence I would prefer to accept 180 metres as benc the distance between 
the eastern boundary of the subect Land and the commencement to the east of 
the suoject land of the gravel1d ;crtion of Blade Road. 

According t !r. South's figures and rakong a very rough 
esoomate havong regard to the rdoced dos:ance which I have adopted, t would 
appear that in order to uporade t sectoon of Blade Rcad from the eastern 

boundary of the suoject land to t c:rmer.cement of the gravelled per:ocn of 
Blade Road the fu:e would be ir the viconity of $3,030. There is in 
addoroon the small stretch from zh 	 b eastern oundary of the subJe ct2anit 
the enOrar.ce exosoong at one prest tire to the suoject land, a ds:an:e 
varyong from 9 metres to 18 metrs.. 

tr. Smith's fIgures also irdocate that the cost of u'csrad-
ing that sectoon of Blade Road oatsode the subect land alcng the Octal width 

of tne frontage of the subject Lni is $2,380 and I accept that figure. 

Accordong to r. Sooth's evodence it also appears that 
the ucgradong to the east of the =hject land of Blade Road was carried out 

by the use of funds from generaL zsres which were levied. It is not possoble 

according to the council records to say whether any of the moneys which had 
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ASSESSOR: (contd 	 . . .cor.tributed by the various lot owners 

irr.methataly to the est f the subject land were expended in the carrying out 

of the road improvement works. 

Mr. Smith indicated that interest was accruing on moneys 

inves-ted in the road improvements fund and that he thought that a figure in 

the vicinity of 15 to 18 per cent interest could be accruing. The exact fig-
ure is not known but if interest is comoour.ded on an annual basis on the 

amount of $1,425 which was recuired to be paid as a contribution when consent 
was granted for the subdivision of the land from which the subject lot was 

created it would ampear that that sum would now be $3,468. If the amount 
were compounded on a daily basts it would be,it seems,54,522. Again, it is 
not clear whether any of the money which was orginally paid has been expended 

on Blade Road. On the evidence in this case I would have expected that the 

money should have been expended on Blade Road and not expended elsewhere in 

the council's area. 

Under section 90(1)(j) and (j) of the Environmental 
Plannina and Assessment Act 1979, the council has to consider the means of 

entrance to the land and the amount of traffic likely to be 
generated by the proposed development and the capacity of the 

road system in the locality to cater for that traffic.. 

On the evidence I find that the road between the eastern 

boundary of the subject land and the gravelled portion of Blade Road is in a 

condition which would not normally be accepted by the council if it were 
consdering a subdivision application and the council would normally be entitled 

to upgrade the road and on the evidence that would appear to be at least to the 

standard which is recuired tobe carried out in the present appeal. Neverthe-
less the road is a cleared and defined road appar'ently within the road reserve, 

although it is not grovelled for the distance of 180 metres to the subject land. 

It further appears on the evdence that the road is 

generally passable by ordinary vehicle at all tires during the year and I 
base that finding on the fact that within the last week there have been 

floods 	in the Lismore area with quite large downpours of rain preceding the 

floods and the applicant was, after those rains, able to proceed along the 

road to the subject land. The road is in an elevated position on a rdge and 

drains quickly. 

Mr. Smith in evidence said that it would be unusual for 

the council to recure a contrrbution as a cidtOn of consent for a 
dweilng house following an earlier ccn::buton paid to the coencl as a 
reu:ement of subdivison of the land. Nevertneless, havng regard to the 

Court of Appeal decision in Coup v. Mudee Sh::e Counc1 (CA number 26/85 

decided on 23 December 1986 ) it is open totnecCunCl an my view to impose 
a requirement for a cont:ibution at the dwellir.g house stage notwthstandang 

an earlier contribution. 

The question to be determined is whether it is reasonacle 

to do so in the particular circumstances of this case. Determining such a 
question often raises difficult questlons of faarness and balance as was an-

dicated in my decision of Hawkins v.  Evans Shire Council (10687/82 decided 

on 13 August 1985 ). I refer to tnat decason not aecause at is necessaraly 

applicable or inapplicable to the facts of this case but to illustrate the 

difficulties that a council and this court faces in determaning questions 

relating to the upgrading of roads. 

No.10295 of '0 
ASSESSOR: tmenta_DtLty Mr. Starkey in his 
me to Nor1v0 	Sallina onire Councal (10l8/92, a deo:ton of 
Assessor Ridang on 6 March 1986). That case states a prnc:le  
applicable generally that there must be a real relationshap cetween 

roadworks reQuested and the proposed development. Now insofar as 	is 
a generally substandard road from the entrance to the subject lard to the 
commencement of the cravelled portion of Blade Road it could be said trot 
there is a need for the upgrading of that section of the road. The :cur.cal 

however dad not seek that the applicanzs upgrade that section of tr.e rood 
because it indacated that the councl itself would carry out the  
but instead the councal required the upg:adang of the road alcrg are 
frontage of the subject land. 

As I indicated earlier if I were ccnsderarc a 
divasaon application,on the evidence of this case I would have no hesa:ata cn 
in requiring the upgrading of the road to at least the standard rep_aced by 

the council. However, other factors have to be considered an the :resart 

appeal. One of those factors is that none of those persons in the ammediate-
vcanity of the subject land who have received development consent for a 

dwellang house have been requared to contribute any sum for road..orks. Another 
factor is that all lots in the locality of the subject land have been required 

to bear a contrabution for road improvements following their creataco in sub-
dvasions after 1981 although it appears that in respect of some of those 

lots the contributaon was hagher than the amount requ:ed at the tame of the 
creataon of the Subject lot. 

Also to be taken into account is the fact that it is not 
clear whether lot owners in the vicnaty have had the rood improved 

by the use of those moneys collected pursuant to rate levaes or frtm the 
moneys actually contrabuted at or about the time of the subdvision o f  the 
lots in the vicinity. 

Frcm the evidence it appear s that the moneys c:n:rbuted 
in respect of the subdvsion of lots imsdaately to the east of the suc)ect 

land could quite easily cover the full construction to a three-metre c:ovelled 
carraaceway on a fave metre formed road. If that is the case then there is 
the sum of money contrabuted at the tame of the creataon of the sut:.e:t land 
and the other lots in the same subdivision whach is available to be es:ended. 

That amount if still held in the road improvements fund would have borne 
interest until the present tame. 

Notwithstanding the way the cour.cal has dealt wa:h the 
develcpmet amplacataon I raased with the counca1 whether it would _- e:eason-
able for tre councal to ampose a contrabution recuarang the upgradang of 
Blade Road not along the frontage of the subject lard but from the entrance 

to the applicants' proposed dwellang easterly towards the commencement of trie 
grovelled section of Blade Road. Had at not been for the coratrabuta:ms 

already paid and the fact that development consents have been granted for 

houtes on lots east of the subject land it could well have been reasonable to 
recuare some cont:ibutaon towards upgrading of Blade Road by the ao:li:ar.t 
east of the easternmost boundary of the subject land. 

Having regard to section 94(1) of the Environmental 
?lannanc and Assessment Act it would appear that the proosed development 

would increase the demand for public services, namely an improvement to 

Biade Road. However, having regard to section 94(2)(b) of the Act and the 
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AS.ES3CR: contd) 	 . . .oa:ticular circumstances of this case 
I do not consider: - :_.: would be reascnabLe to recuire a cor rbu:on to 
be made as I am nct sat:sfied as to the ex nd:ure of previous moneys 
obtained by the ccu'.cl and there is also tne cuestion of consistency between 
various lot owners to be taken into account. 

The state of the road between the entrance to the pro-
posed dwelling house and the commencement of the gravelled portion of 
Blade Road is not such as would require the refusal of development consent 
in the particular circucst.ances of this cace. 

Accordingly the orders of the court are: 1. The arpeal 
be allowed. 2. Condt:on 5 of the duvelosront consent for apnlicaz.on 
nuober 85/7100 and ccndton 6 of the develocoent consent for 	cl:cati on 
nuober 85/3129 be de1ted and the consents otherwise confirmed. 3. There 
be no order as to costs. 4. The exhbts ny be returned. 

-000- 
	a q 
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APPL1CkN'f 	 Piu1 l'USdrelll and Judy Fusre11i 

- v-. 

L16ur City Council 

IiEAi!y 	
/csor A.j. Nott 

ftI1 	LiiiE 	 1 OctoLr 1985 

RLPiLSjj'IjJ ViS 

I'xyotto SOlicitor of 
•P. 	ltrs 	O. 

t P. Reyriuers, '1 	PInr of u Council. 

Ei1v1roltj Plaxiiry 	8 	 I\CL, 1979; S. 97(1). 
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143: 10537 of 1984 

IN '1iI1 LAN1) /\Jfl) 	
I1eud by: 	Asstor Nott. 

U'N'l 1<cJfJr•u•NT coJ}<p 	
1cisio d.ite; 14 October 1985 

OF NEW SDLrr1 I WALES 

PAIJL 1US/R1:LL1 AiU JULY FUSJRELjj 

- 

L1jVsjRE C1YY OjuiClL 

1h 	is an ij uIILler 5. 97(i) of Lne LiAviroIjLLieriiaj Planriinq and 
A 5 SL6SCr1t Act 1979 Iri respect 

of a cond1ti( of developnLerlt COnsent 
relatiny to a whoesule/retail nursery at lot 6 Di 25203, Hlue Hills 
Avenue, ( crie1jäb. 

The ConJitjoiI in Issue between tI 	Pries is eOndjtj 	no. 8 
COflL.jJ n1 in Couici 1 	hOtice ci deergIiintjon 1iui 19 July 19b4. 	1kit 
LOiid Lion 5tLes: 

'ine (1eVojr  1 
Aly a 	nu- i.Uuti 1  of 	 tOi the ulAJrQilAy . 	 A t3lU 111115 JriVe IX) a ( III Wide 	 Sjlj 	 to the City Etiyineex-s 

	ibuin !ust be pid lully to th 5 L 1 sioCLioii of WLjIICjj within Lr 	unuis troji Uie dt Of this aj'proVul or the current use 	until such time as t}k L'011 1-j1Luti3n is 

1'nt LtL1L,L11o: wds rt\juire i to be jX)IQ by ui Council 	i(1er s_ 

 197j. 	L1un assssj 
reaso,le contrlI,utio, 1  under Ll&ut section, 	 of IItitters are 
relevu:i to L CuusiQere(1. in particular and 

'it-Iut nAtendiriy to be 

I 
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/tf)pi1 I': 	1i)537 of 1964 

eXhaustive, it is flecessary to uiuve 
regard to the liresent us. of the 

SUUJeCL land and to the presnL and likely 
future use of surro1d11 laud. iii this ca when LOIlSideriiiy 

the present and future use of the subject 
lanu an of adjoiriiiig laud, the 

Court is nceru with the traffic likely 
to l gex1eratJ onto hills Avenue. 

In order to ãSSCSS the 
COiltributioti in the subject case it is 

IIeciy to Uecfjj LII S1iic dt2tail the localy. The subject lot is one 
of nine lots which WeiC appi -ov prior L' 1977 when the dejxsitej plan for 
thOSe lots w reyisLered The subject 

laud has an area of 10 ha as does lot 7 adjoining It. Lot H has an area of 14.77 ha autu the other lots are a1.)prox1iIte1y U ha in area 
01: less. 

/Ujomni 	the subject laid to 	west is parcel of uut 3 ha owned by the Council. 
The Cuuriil land is th. Subject of a drcjft local v1r1l 

plan and that plan is likely, on tJe Cvidence to L approvej 

by the Minister If the Minister dcs approve it as cx ct
-j, the (ujcl lunj will Uieui 	

cned 2(y) ider luteriui Deve1cpme Order No. 40 - City 
of Lisur. 

Tue purpose of chanyji th zoning of the 
Council land is to enable 

high density ral_residcuItial deveiopitit to Occur. In particular, the 

initeriffi dCVC1OPIICIAt order will rruii1t Cluster housing, duplex dwellings and 
1
tdIun_Uenity Iusiny, as well as perilittitug dwellii kuscs. In respect 

of all those dt2vuJcpIllL2Ilts certain develop1ni1t standard5 apply, but in 

yeuieral terius it cojth be said that the Interlm develoj)JlterAt order will 
rLuire net leSs Uuu: 2 

bIT cued dwelling Ili 2 (j) zalt2, although for dwl Lug house the ininin 	area i 5ud 	For a Qwellj house in tht ZO[ie the luiniriuui Iroullay c  Is lu.5 iii and fr othiu peiuItt 
dVeio1i11t the Iii Jt fromtucje is 18 fl. 

I IIICIItICJ Lhie 	
developgeujt stauivard5 because i thilly, it is 

likely that fiUeuitiäl developeijtIiKDrt, or less to 
the 	 pe rmitt utxiiuun, slauidard 

by the interiltl deVeloj)ttelJt order is likely to occ-, even thouh that xrtiyht not 	for several years. That being the case, the nLributjo1 sought in 
the preseuL appeal has to b aSsesSed in the light of the traffic which 



1 	10587  of 19b4 

will L Jer 	iii the future ,  by a deVe1oj,ruit of the Giwicil lij. 

n Ure CViUCIICe it Would appear that Uire UUlLI be in the "icirlity of 40 lots having eiUi- direct or irlthrect access to Ulue Hills Avenue. The inUjrt accesswould be via a new road off blue hills Avenue, 
dedicated froiit Ui courci1 lui. Of the urt's uecisjo1 iii no way binds the 

in tiUb Iu.itter arid it could well be that contrary to what the 
to itidic 	iii this cube, rio resjueritl deve1, era Occurs, or alterntivly uc 	luight be princijl1y to Ho1lj Rd. llowev,  deCiij has tu be I1iuU Ui Uris ILiatt,r on tii beIU 	

a 
IICC of prooubiJILy aId 1 thit it is likely UiuL a luujor piolrLioi i  of the land to be suLdivi by Ln council will have acce to hlu Hills Avcnu. 

biLiC Auyut iObd when 111 te17 jii1 UeV . lo)uie11t Oruer No. 40 Cciflt into ejtet, it app- that all lots n UP 2552d3, of. winch the SUbj led is Oiie, haVe Ueii Uevelopi Lot 9 in DP 
25203 has a SCVeIjttj_D, Adventist 

bChjJ eleCted or it anu the CV1dCIICC in reJat011 to traffic ciexieratiori 
froru Uit devejoj,11t is riot It ds aj)jar 11nwevr 

that there e abu iui students at the 
school and that at least One double_decker bus 

to tire schcl ciliti luvè the sclgyl echi day. /jI find, because of tn loccitioll of the 
schOol, that it is likely that there would be 

siyriific11t trcxific yoiny to tire school to deliver pupils there. That 
traffic could include  other buses, wid cerinly woulci mci 

ULIC cars driving lUe of the pupils toscoOoj. In aadi on there would 	the Cais Used by the teachers at chr schl. 

All the tLciLfic froiu thi suhu)l lias to pass along ti1t part of blue hillS AVCIIU 
Whilcir th Council SCeks to aeveloj) using 

tile contrmbutio11 sougiw ±ru the àlJL)iiCai in Oils 

live Other lot of th lane-lot SabJjVjO each !iu 	house erectj on it. 

firt frori1 tlia 	lot, lot 7 
is Ceservihig of 1rticuldr ruentioni i)eUbe that lot contains (it SCiii) 	dwellii1g house and it crtairily 

a turthr devejo1,r111t Uruj !suJ tei-j 	Tne CV1dCIICC Ucies rk)t 
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WlietJ.j 	retajj nursery busi 	whfcb is also ciij on lot 7 co 	 before oi after hugust 1980 - lii any CVCIJL the CoUticil has yrdritcJ UeVel) 	cos 	for a 11uiuj- of Uses 1I1clu 	the teuo a UiSery Wid the 	uxic 	lis (s a cundit ion of 

 dt=vf-~ loi.~Il lerjt 
	iie 	forcA  lot 7) 1so requr 	

contributlol) to be 	 Th 	 of the coutributioi1 is U sui us Ujut 
 SOLIL jjlt

frii, the 	 n this appeul. 

'jjj evid. ci th 	 ws 	U 	
COL of u1re0uij 1rt of 81u Hill5 

VCIAU iroiu Ho ilanci 	 to u 	
gate was as at July 

19d4. The Cowicij5 cOndjtio11 of c:ox required the 
to jy lf that uount a the deve1o,11t 

')5eIt iii rej- of lot 7 iJuired the develol)er of tta lot to pay the otkr half. There is 
no dispute by the 

appiiciii5 as to the reaso: 
b1ei15 of the äIIIOUflt of should I find that a coiitr1buti 1  of hi t th. r uioU!lt i rtuirc to be 1 

i lJve 	u 	ilty 	
Lh 	u 	to which, LEi Vaf jQU lilt lots have j)Ut. In general th us are for a ruxl_ residtia1 Owel hug 

type use, CXCt-j,t in respect 
of lot 7 which has an ajJpL-ovj br u te1 UIU for a rej1 fli-y, 
nd xcp resk-ct or lot 9 which 

tius the SeVe!lLh_J)ay Advexiti5t scio 
	erected Oh it. in 

	

to a house  erected on lot 
, t 	 that f11 ntachiz 	iS lured out; however, the eVldezjc d5 

not c1isc1os Wkicu&i- that us 	lawful or I iOL. 

in itr ut1 at U 	subject laliU it is lhtijoi t.ut to its past use 
because at all relevaj-it tizii 	during  tflQ Owners)fl) of the thi laij hlus b11 subject 

to lnterin1 deVelol)lerjt orders. 
In • 	

\LdLuvjaujj11111 	

(1979) 141 Cu £14 tue High ourt 
nI tIiL Upon tt cohLLiIiy into force of an i11terij1 

OeVejOi,iiit order any  1JfeiouLy eXisting uc Whietjjer lawful or not could, uftj- theng 
in force oi the 

order,b, lawfully colitirtued This cU6, is of iuportjC j the 	
appoal LCaue prior W 

AUgUSt 19a the evideic tnt th 5ul)ject 
land was used for the 

purp'35_ of a wh leSaiC 
nursery by tk u1lic 	No develq ent coi 	was 

objxjed by the al lic it5 for th 	
n 

e WhiOleSalC ursery USe prior to August lYdU, but. that 	not matter 

4 
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hdViL!y rt'jurd tO the High Court decision. 

ACcuLdI1ly I COilSider it 	
iuvunt to have reard to the existing 

trf tic Ut might L yeLier& 	by a wo1alu xiursry, as distinct from a WhOlsi 	UiU ieii nur5y w!c11 is what Uie appilcai j is now apply for. The CVideI!CC as to trltic yet1erdtIi 
by a wiolj IlUrsery is quite Sjse 

11J J cannot put u preci 	figure on t. 

lii iClatiOl, to thu l)1OUseU ue lox-  which OeVelOpItiflt conscia is 
sought lIOlit 

thu Court, Mr Fusarelli says that no zuore thLtji Obout 10 or 12 
cULOjuib  jAr day will cxme to blt dUrIrly spri1tin !d that a lesser huller will cOlIle during the Winter niOntis. The fact that any retail 
sLlIinJ of j)la!ItS 1 rum Ult2 subject land has beci, uulafuj does iiot in 

liLy UeCisiöj, weigh JaLIIbt 
the applxc,nts but It does serve the purlse of 

Showing w1t ILLIg1LL J 
 

exp.~Cttxj shoubi Ue applic5 	L1iiu Uleir f)reeriL 

j hue La Let. at Lilt2 1lLaLur on the bt-ASIS that the 
present a1i1CcUiL Could sell their bu11155 to soiu oUr rlursyLU I  who luIcJh!L i - ry on iir hit se use of the luU. 1:r S.iu1 who gave evidence for th Council 

aici that in his Opino1! there could b up to 20 Vhie15 co1uji1 to the SUUJCCL land each day. That figure vva !lot based on any sLuditis ut other 11w series but I do tezid to aCcept t u 
LU! upjr I iit for th SUbjt land at this lucatiOh. in SCCej)tilij that figure 1 have had rjarJ to L!IC fact th there will be a con ideraUl yfeatel- resldeiitiaj 

11I1Li0L, In ui locality if Ui developzi1i,t of Uje COici I land Occurs f IL ti n -  tutur. 

101 01 hi uc hiill 	AVeiiue I tin cii 	evidCnce is 
15ati61uctory for the vol UiL of traffic 	esenuy using it. 	Iie11 the SeV.U1- 	Adventi5t scliI WOS 	prov 	it could well hdVe beCIL the case that the Co,ci1 conic hUVC rju1rc 	cozLtrjbutjon icr the bituiieii seliny of that aVenUe for It wIle 1e1Iyu1. I do hot 11:iVt to express any final 

View on th 	niatter. it must be born ih nijrj tiLaL the school use was ajp1 ov 	pr jox-  to 	IC ehaCtitelit of S.94 of U 	l:nviro iehtal 1>1 iliiIig ---- ------------- ----- 
  
------ --------

- 

 

	

 
AssessIL!r L t Act, 	however, 1 co ixt the evicn 	of the COuncil's 

F) 
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that it 101te school had beeii the 
subject of a develoJ)lIflt rilliCutiO1A lt 	

the ouan into force of Ut Act, a recoJlJjlerdation would 

sc

have bii illä 	for the bituii1 	seal 	
of that road at the cost of the hcz.) l.  

UJu 1 i 1 11 Avenue is about 500 in 1Oy. it is ubüt 300 in from the Junctio1 of IIoIld Street 	the applic5 gate aId abOut 200 in then to the SChOOl. 
For the whole of its length it is a gravel road of 

aPproxiIiitely 6 iii 
wide. If the develoj)IIjelit of the Council land takes place, as 1 find is likely oil the 

evidence presetj in this 
appeal, it is iI1 	 that thier be a seujj bituiii1 rcd for the full frontQ 	of Blue Avnu to Lhe COiil lana. The 

bitui111 salii-iy will extenj from Ute keib 011 th 11orthjerr Wher e 
 tuj Council land is to the centre of the 

ro0u, which is a distwjce of •1.5 in, and if the carriçJuway prior to the devtic)n el l t of thi COjcil laud Is 
bItu1t11 Sealed, thi wi 11 be a fther mu the 

SOuth fruit ti 0eI1e line of the rriayej. In aduitioji, if 
the Council land is devuloj)ed ther e  will b kerbiny aiid (Juttering and lfhiuj. tIi uj; Lfu't - 1,11 of 

	

IVkUJ fe:j to th 	teI:IiI6 OL  b . 4 of the fct, 1 LnsIder it ur j fr ti 	appijcau1t5 to have to bear 	contributjoi1 of 
Yofcuo towurC16 tii 

Upyradiny of that part of Blue Hills Avenue  front their yat to 110ilw1aStreet. Tue contrutio-1 fl my OpInioil ussesed the 
light of the existing uses and in the light of likely 1UtU1e USeS. No COnLributjoj 1 5 have beexi sought fr&jlu any previous develope1- iii the subject locality Other than time Qeveloper of lot 7. TIme ueVeloper of lot 7 ha not IiU tli C 'mibutioii wuch I sought. i mi not 

Clleu upon to express aliy Oj)iriion as to th reasonableness of that cOII tributloji 

• 	 ghu ng a I I rel evant f tux s  ahi bet- i11 iii lana that there is an eXItj Lcd 
with CXibtiiiy deVC1)iLI1t already CS, it, auid that this Case is diffeLelit Iron a caSe 1 decided on 30 August l95, h1uwii -  v Evaums Shire CoujjcjI (No. 1067/2), I nSI 

Ukt a reasu1l)1e Olitfjbutiii for the to y is Iii the Vicinity of 10 per cent u 	 of the presermt aSL or pgidu i that -rt of B1u lii us Avenue from the appl ICuI]t 	yete to 

(3 
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jjollj Stieet. 

'lne orucis oi thL± Court .&re: 

Th cqpeaj be alloj. 

2. Developjtrt cOs 	be grdnted in accx)rdalic' e  with tue liotic of deterjujnatlOrx 
dtd 19 July 19b4 [us anariüd by Court 
order on 20 Jui1 19U5], except that the 
tie for contniejcsi of the Ueveloprnei i t will run froffi the (1,Ate 

of this order, and 
except thut condition 8 shall be c1eletd 
and Ule followuy coxditio11 ixisj(J: 

"1ii: dveJL)r stIl 	coxltributloI'A of 
wrds U 	upi;aJi 3  of h1u 1Ii1s Drivt.. to a 	wi ue 1)1 tuliteri sealed 

PuVe1Lk11t, 
such L'ontriL)utITh to Le paid on 

i beijr 14 DeCeI(i-  1985." 

i'htje be : 

	

	ord -  as to L\Lh. 

AS-,essor. 

1. 
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IN THE LAND AND 	
Heard by: Asesso r  G. 	drews ENVJRONjE 	COURT 	
DCcj$jon date: 	-0-- 

OF NEW SOUTH WALES 

STFVFN YO'IrG AND ,1 FNNJFFp GUEST 

V 

NArIRUCCA SHrRE C01H.Irll  

,IIIDGMrtff 

This is an appal to the Court pursuant to S. 9 7 	pf th' 
Environmental Planning and Acsercment oct, 1°7 9 8nstthn rcponrJnt 
Council's decision to grant (levPlopmn consent Subject to Coflditjonc for 
the erection of a rural dwelljna on Por. 55, T y lor s  Arm Poa, Parc 
Medlow, htwepn Upper Tavlorc Arm and P'srrapin, wert of 	vj 1 ic. 

	

Portion 55 is part of an "existing parcel" which also 
Cflnpricp 	fl ç  20, 60, 62 and 63 ranch of Medlw, being thr ,  total area of all adjoining 

or adjacent land held in thn same ownership at the appointed 
day (16 

1967) of the doomed environmental planning instrument, Interim P"lopment 
Order No. I - Shire cf Nambucca, undr which thn 

cuhjnf site i c 7On 	Nan- 
Urban l(a) and pursuant to the provi sions of which 

the erection o a 
dwelling is permissible with consent. 

The area of Por. 55 is 22.2 ha and while a dwolljn exists on Por. 62 
and 63 COmbined and also on Por. 0, Pnrc. 5-5 and 60 are both vacant at this time. 

The relevant clauses of the rlanning lnslr(Jmpnt are 12(1
)(d) and 12(2A), as follows:- 

1 
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"RURAL DWELLiNGS - 

12(1) A dw'lljnq house shall not he erected on a parcel of lanc 
within Zone No. 1(a) or 1(h) unless the parcel - 

(a) has an area of not less than 40 ha; 

(h) comprises an allotment created by a subd i  vi si on inaCcrdanr with ci. 11(3) or (): 

cnmpri ses an allotment created  
ci. 11(4): 	 by Subdivision in ?Ccflrdpn 	j fl 

COn;prisec an allomrnt, lot or portion of land la.'ftj1iv 	r 1 tH prior to the appointed day 

(i) 	if that allotment 	lot or portiofl has an ama of not lrcs than 2 ha Nut less than 'fl ha - only if - 

the Council is sa"i si Q d with tha r?liO of dpth o 
rontae of that land; 

the Couni1 is Satisfied that thy land is intrnded to 
hn devrinpd for the purpose of acrjc;,lt , gre: anr 

if the land has a frontaqe to a main or arterial 
road, 

that frontagn is not less than 200 m: 

(ii) if tie?allotment, lot or portion has an area of not loss 
than 1,000 m, only if the Council is satisfied that the dwellin 
hup is intended to he used to hour the owner, a relative of th( ,  owner or a person employed or enqaqod by tho owner in the o WP f 

land of the Owner, adjoining or adjacent to the allotment, let 
or portion. for the purposes of aeriCtjlturp; or 

(o) 
comprises an allotment created by a Subdivjsjo0 to which the  
consent of the Council has been aiven under thic Order as in 
force at any t0v before the 3 September 106. 

12(2) Not more than one dwelling hnuse shall ho erected on a )arcel 
of land referred to in Sijh-Cl,sp (l)(h)(c) or (e). 

NL!MBER or RUR/'L D.T[LJNr,s - 

12(2A) The totl number of dwllino houses in respect 
of whch the Council may aive its consent under Sub-clause (J )(d) in rrspr ri any Pxistipq parcel shall not r'xcerrf - 

(a) if the exiSt inq parcel has an area of ies thas JO b 	- nil: 

(N) if that existina parcel has an area of not 'ccc than 10 ha hit 
less than 20 ha - 1; 
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if that exstinq parcel has an area of not less tha n  20 ha hut less than 30 ha - 2; or 

if that existinq parcel has an area of not less than 30 ha - 3." 

The existina parcel as previously described was owned and farmed by 
the McWilliam family; the farm consisted of five serarate certificates of 
title which were created prior to the appointed day and as a conceq!Jence 
the respondent Counc - 1 has no control over their separate sale 	Rnwvc'r. 

the Court notes that the respondent Counci 1 does require contrihuti ons 

towards roads, public reserves and community facilities for r'ach dwr1lina 

erected after the first farm dwellinq on the "cxi sti nq parccl' hcai:sr the 

Council considers that the additional ppulatjnn in the ar:'a pla'-r-
demands on jt 	amenities and servicS. 

Development App ication No. 820 of the 14 April IM for the erec ion 

of a rural dwellinq, the subject of this appeal, was qrand consent by 

the respondent Council on 22 My 1944, subject to the followinq 
conditions: - 

P dwell inq ho"so is approved on Portion 55 Parish Med low cuhjec 
to the proviSions of Clause 12(1) (d) of Council's Drmd 
Environmental rlanninq Instrument )  Interim Development Order M". 1 
- Shire of Nambucca. 

The devlopmpnt heinq carried out suhstantii]y in accordance with 
plans suhmi:ted to Council on 13 April 1Q81 with the application 
for development apr'roval. 

A Buil di nq App] i cation hi nq Suhmittd to ad approved by Council 
prior to construction corrmrncjnr). 

1. Any stock loadinq race proposed to he constructed on th subject 
. 	 property must he located on a s te approved by the Shire Enuineer 

prior to cnntructinn. 

The location of the dwellinq house heino clear of any area likely 
to he subject to landslip. The applicant should assure himself of 
this requirement throuqh a suitahlv qualified person prior to 
construction comr;encinq. 

The dwellini house or any ancillary outhuilrtina, sheds Ptc. hoina setback a m nimue of 20 metrOs from the al iqnnent of Tavlrs Arm 
Road. 

Location and cnnctrt,ctjn of vehicular access to tho site to  jhr- 
satisfaction and requirements of the Shire EnQinor'r, 	itttefltier, is 
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drawn to the need to contact Council's Enaineer 4 nq Ppartment to 
arrange an inspection. 

Scrub heinç cleared from the entrance to the property to ensure 
adequate site distance. 

In the use f the dwelling, in accordance with this development 
consent, the applicant shall take reasonable action to 	"H 
damage to :he huil di ngs, goods or equi pment vi other property 
stored in the buildings in the event of hush fire risk. 

Pursuant to the provisions of Section 94  of the Environmental 
Planning and Acsessment Act, the applicant shall pay to Council, 

on lodqemont of the huildinq application a - 

(a) Cash contribution of $3,300 towards the uparadina of access 
roads and thi r structures. 

(h) Cash contribution of P50 towards p'ihlic reserves, amenities, 
and servi ccc. Such contrihuti on shall ho used for the 

cstahli shmrnt and/or improvement. of par's, rr-'creatirn arrac 

a n d community facilitin in the -c:cviu1c district. 

lhe respondent Co'incil's reasons for the 	sitinn of thr, 	Hovn 

descri hod conditions in accordance with the requi rernents of Secti on 0 3 of 

the Envi ronmental Planning and Assessment Act, ha"i no reaard to the 

relevant provisions of Section 90 and 91 arc as followc:- 

"I. To protect the public interest. 

To ensure siting of the dwellino away from any likely slip pronr' 
areas. 

To comply with the provi sions of Part XI of t hr Local Government 
Act. 191 	ani flrdinancp 7fl. 

To comply with the provi si ens of Courici l's deemed Envi ronmental 
Plannj no Inst rumont. 

h. 	To protect th 	exist.inq and 1i1'' fur' anenite ci th 
s!jrroundlnq rural environmcn 4  

. Is the development will generate additional traffic to Tavlors 
Arm Road. a cont ihut ion, pursuant to Sectinn 911 has horn levied 
to go to•'rds thc unqradinq of that road. 

7. As the development will create a need for additional l?nd for 
active pnhlic reserve purposes, assuring an occupancy rate of 3.1 
Persons per  lot SP50 additi onal lot, based on the formula of 
1.2ha, of active open space per 1,flO) persons, a contribution 
pursuant. to Sect jon 911 hac boon levied tnwardc the provi i on of 

the act ive open space." 

4 
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The suhject appeal application was subsequently filed with the Court 

by the applicant on 9 October 194, the issue in dispute brinq the S. 94 

contributions referred to in Condition No. 10 described above. 

Evidence was qiven on behalf of the applicant by Ms. J. Guest, being 

one of the applicants herself, and on behalf of the respondent Council by 

Mr. J.G. Massey, Chief Town Planner and Mr. D.C. Walker, Shire Enqi fleer. A 

view of the subject site and its locality was undertaken by the Crnit prior 

to the commencement of the hearinq. 

Mr. Massey presented a comprehensive statement. of evidence which 

represented the nexus between a social study report prepared by D.C.P. 

Mc loops Ri qhy, Planners [conomi C and Tourism Consultants in 19'. the  

•  adoption of the Social Plan by the respondent Council as policy on 24 

January 14, the proposed expenditures in thr Macksvil ]e catchnnnt, within 

which the subject site is located, and Council's condition that. there hr a 

cash contri hution of O50 per dwelling tot"a rds community reserves. 

amenities a n d services, such contribution to he used f o r the establishment 

and/or improvement of park recreation areas and community facilities in the 

Macksvjlle district. 

Mr. Massey's evidence addressed the necessary test fr thr appl icatien 

of conditions nt well established in tho practir 1 this Cn,rt as 

follows: - 

(a) the condition mict he imposed for a p1 anni no purpose: 

(h) the condition must rr'l ate to the dovelopnent suhjct of th 
appeal: and, 

(c) 	the condition most hc r('asnr,ahle. 

Mr. Massey dccijccr'd the Social Plan to chew that:- 

(a) the development proposed wil 1 increase thr' popul ati on which in 
turn will place additional demands on thr Shire in rieetinq 
community facilities an-I services: 

(h) the Social nan in formulating these catchoent areas has qvnn 
considratjnn to the range and di strihutier, of urban services, 

5 
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(shopping, community and recreation facilities), local topography 
and accssihility (road network and movement pattrns) to 
identify the appropriate catchment areas and as a result 
establishthe nexus between the development site and the puhlic 
reserve area; and 

(c) Council. in assessing the contribution, has taken into accotint 
the Court's adoption of the Revay and Scott formula and has 
applied it in the local context for each catchment area by 
reference to the generally accepted standard for active open 
•space, recoqoising that rural dwellers have sufficient space 
within their own sites to cater for t.heir passive n'edc. 

Insofar as the basic for a contribution rate of 850 was copcprnd. it 

was conceded on behalf of the applicant that the respondent Council's case 

was well researched and well presented and thrfore wan not in issue. 

However the applicant did scck to challenge the reasonableness of applying 
the coot rihutinn rate to the siihjøct april  jçation having rpnr'i to the 
ci rciimntancrs of thr. case. 

Si ni 1 a rly, Mr. V;i 1 k r pr'snnted a 	 v 	ct at n'rnt a 	t 

respondent Cotinr ii's r oral roads nds study which considered the fol lni rig 

matters: - 

]. 	Population qroith and dc'stination in rural areas. 

Road nreds. 

Available Council rpsnjrces. 

'. 	Access road and structorns need'; ictirrat r' 	- 12fl.1!1a3 and 
i°93/2001 

5. 	Lvel of cent riNitir 	and reasnrlrnrcs. 

°. Contrihition to he placed in trust fund. 

7. 	Annual rrvie 	f ntudHs. 

B. 	Phn1.innrefdr11nrj. 

In summary the report dnrumentd the proposed extcnt of accr'ss man 

and structures dr'vel opment a'd thi r cost. After cnnsidrinn thri financial 

resources available to Coun-il, about one third of the 	timated cnqt, wac 

proposed for cnntri hut mr pursuant to th 	prvisions of s. 0.1  of the 
Environmental Planninu ann Assessment Act. 
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This represented, on a per dwelling basis, 13,300 for the pe-iod of 

1984/1993 for 680 additional dwellings and $3,700 per dwellinq du - inQ the 

period 1993/2001 for an increase of 905 dwelljnoc. 

The Council's pDlicy adopted on 3 July 1925 with effect from 19 July 

1985, rquires all contributions received for now dwellings to be held in a 

trust fund and used on the work identified as henefitting the road 1 on which 

the dwc'lling is constructed. in the suhjct case, bitumen sealina of one 

km of Taylors Arm and 5 km of Purrapine Road is proposed in 1924/1973, and 

5 km of Burrapine Road in 1993/2001. Taylers Arm Road is prepncid to hr 

reconstructed and raised above flood level near F"acksvillc' in l0fl/?11fll. 

The estimated cost of all of those works is TV million. 

• 	 The policy also statrs that. a dwellinp, d'scrhed as føllows, will 

attract a contrihition: 

"(a) 	all newly subdivided rural lots on whib a dwr1linq is ahir' to he 
erected 

(h) dwlljnq houses approved for erection on existing portions; 

workers dwellings; 

each dwelling house approved for erection cm land used for 
multiple lccu;ancv 

but does not 	ncl',de lts prr'vi oucly suh1i v drd and approved for 
development." 

Jnsofaras the respondent Council's condition fl(h) requires a cash 

coritri hution of S34MI towards the upqradino of access roads and t hc'i r 

structures in respect of the suh,iect appl icat.i on, it was cnnCedod by the 

applicant in the same manner as that described earlier, corcc'rning 

Condit ion 10(a), that the nexus hetwen th" Council's poli cv and 

development, of the subject site was net an i SSII°. However the appi icant 

submitted that it was aoain a matter of reasonahlonec as to wb.'-r'r the 

charge ought to hi' appi I rd in respect of the sub lect appl I cat ion. 

Ms. Most descrihod to the Court how she and Mr. Veunu had v 5 'I the 
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locality over a period of about 5 years and. havinq se1ctcd the shjct 

site, exchaned contracts on 2 April 194 to purchase the subject land. 

They then submitted a development, application for erection of a dwelling on 

13 April 1984. To her understandinq there was meant to he a condition in 

the agreement for sale of the land that the sale was subject to Mr. Young 

and herself receivinq development consent for erection of a dwollinq-ho,,sr. 

The agreement for sale of land was tendr'red in evidence and shows that 

the date of making the aoreement was 2 April ]0P4 in the amount of .10,fl0O 

without any condition attached relatino to subsequent devlopmnt consent 

for the proposed dwellinq. 

MS. Guest understood that from her enquiries at the Council and 

negotiations conductr'd throi,qh her solicitor that it would he psihlr' to 

• erect a dwellinr but she had no knowlcdr of the likely scale of 

contributions to hn rr',ired by the Council as in condition of dev#lnp!"ni, 
c on Sent.. 

It was suhrnjttr'tl on behalf of the apri icant, that as I h appi i 

was one of the first 'to pass throuoh the turnstile" in rrsrlect of  the new 

policy on s. 94 cntrihut.ions. the appi icant had hen di sadvanf..anr'd by 

Council's decision by vi rtue of the vendor's aoent heina "new to i t" and 

the lenal advi sors 	nvolvn'l in the transaction hino "or..'  to 'I 

It was submitted further that more effecti v° pi'bl icitv o 	th 

cont ri hution ratr S would lead to similar cire, 	anrec beino ain 44 "d Nv 

othrr pant:ie. 

On behalf of the r'spondr'nf. Coun ci 1 it was sbrr tted that th' policies 
for contributions flow from a sari ec of i ncreasrs since 1977 and 1972 for 

public reserves and uporading of roads, and after a considerable amount of 

public discussion fl owinq from exhibition of the various studios referred 

to in evidence. Therefore the Council c.onsidr'red that, it was reannahle to 

assume that anyone involved local ly in the property field would have been 

aware of the amounts of contribution the s'ihject of this appeal and that it 
was also reaonahle to a-siinif ,  that anvoor' invnlv'd in neontiation with 
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real estate acients and solicitors would he reasonably aware of those 

requirements. 

It was submitted that insofar as the applicant was concerned to 

require development consent as a basis of the completion of the exchanoe of 

contracts in the purchase of the subject property, the absence of such a 

condition is a matter for resolution between the applicants and their 

advisors as to what lapse occurred. Accordingl y  it was further submitted 

that it was not for the Court to look at what advice the anplicant niqht 

have received and not for the Council to loDk behind it at what advice may 

have been received in the determination of the subject application; those 

matters, of course, mat' become the subject of cnncideratin by nnthrr 

juri sdiction. 

• 	 'ibmi sions w - ro ma1 bY both parties on th matter of cc;trL 

hei ng set aside in circumstances where a proposed residential property had 

frontaqe to a Main Road. Howp\'prsTjch an amelioratinq factor is not 

applicable in the s!2b1rCt  case. 

The Court has noted that the respondent Council has received 

contributions in raspoct of subdivisions alonq the Brothers Ridac, some 3 

km south of Taylors Arm, and in the vicinity of Thumb Creek. some 17 km to 

the north west of Taylors Arm, and that those funds have been placed in the 

relevant trust fund. In viewino the locality, the Court noted the 

relatively poor condition of the narrow and windinq unsealed road that 

extends some 10 kn to the north west from Taylors Arm to th suhjet sit 

and beyond that to the Burrapine Bridge and further towards Thumb Creek. As 

indicated earlier that road is included in the road needs estimates and the 

Court agrees with the parties that a substantial case has Neon presented on 

behalf of the respondent Council to warrant the consideration of cash 

contributions hoinq required of the applicant, to pay in part for road 

access improvements as well as for local community facilities and active 

open space areas in the Macksville catchment. 

As to the reasonableness of those contributions, the Court has not 

been persuaded by the applicant's submissions rr'latinq to the contemporary 

0 
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nature of the polcies upon which the contributions are based or the 

circumstances of neqotiation which led to contracts heinq exchanqnd without 

there being protection of the applicants' interests concerning development 

consent. However, the Court would draw the appljcantsattpntinn to the 

submissions by the respondent Council in that reqard, as referred to 

earlier; should there have been any oversight in the undertaking of 

contractual arrangements, that is not a matter able to he consjd'rpd 

pursuant to the poors of this Court as specified 	in s. 39 of the Land 
and Envi ronment. Court I\t. but that issue may he op'n to cncderat en 
another jurisdiction. 

Therefore the Court has cencludpd pursuant to S. 94 of the 
Environmental Planning and Assessment Act and c. 3. (4) of the Land Prid 

Environment Court Act, that the cash contributions souobt by the respondent 

S Council pursuant tc Condition 10 of the subject developm'nt consent ar' 

both fair and reasonable in the ci rcI,mctancec o f th case. 

Accordinqly th Cnurt orders that - 

	

] 	The appøal h e  dismissed. 

Development consent for Development 
Application No. M P20 granted by Nmbucca 
Shire Council on 2 	May 1984 for the 
erection of a rural dwelling suhjct to 
Conditions Nec. 1 to 10 incliisive Np 
confi med. 

Th're he no ord°r as to costs. 

	

S
' 	Eb$hit P riy hr rft;rnc'r -j. 

/ 

G. /\ndrews 
Asses so r 
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PEFBIE ANN MYLREA, 

SCOTT MYkREA, 

DEFB1E JOY NYLREA and 

WENDY ANNE MYLR[A 

V 

N/\DDCCA SHIRE Cfl"NClL 

This is an appeal to the Court pursuant to c. 97(1) o 

Environmental Planning and Assessment A't. 1979, aoainst ine granting of 

development consent subject to conditions by the rc'spondent Council for the 

erection of two rural worker's dweilinos uron lot 4  PP 6 0 13 4  Rpper Nwec 

Creek, known as "Hil land', Soldier S'ttiers Road, N-wee Crept vi 

Mack svi 11 o. 

The subject sit.: of somo 11 ha adjoins the intersection of uope- Nwrr 

Creek Road and Soldier Settlers Road, having frontaon to Soldier Settlers 

5 	Road on the west and a remmon boundary with 	CrP& on the cast. Thc're 

exists on the site an old farm dwll 4 no-ho;ic, a barn with qarqr  and a 
ptt:tc A 

substantial ly,new dvcl Ii nu-huse, hei ni one of the su' - Ject rural worker; 

cottages as discusseri later, all of which  arc' occupied by the applicants 

except that Debbie Ann MylrcA has rrcently moved away from the sitc-'. 

The site is appoxi mately 3 km from Mack svi lie and 7 km from Nmhucca 

Heads, the route to Mack svil le hi nq via Upper Nnwo Creek Pod and 

Wi rrimhi Road, and to Nmhucca Hc'ds cit her via Sol dir'r Sr'tt.l rc Roart ;nd 
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Gordon's Knob Road or via Wirrirnhj Road and the Old Coast Road. 	It is is 

zoned Non-Urban 1(a) under the deemed environmental planning instrurn'nt, 

Interim Development Order N. 1 - Shire of Nambucca, aazetted on 16 11unr 

1967, pursuart to the provisions of which cli. 12(11) and 12(5) provide for 

the erection of rural .orker's dwellinos suhjct to development consent as 

follows:- 

"(4) Onedwelling house may he erected on a parcel of land 
referred to in sub-cl. (])(a) for each 40 ha contained 
within the parcel, provided that any dwelling-house 
(hereinafter called "a worker's dwell i n-housr') 
erected after the first dwelling-house has been erected 
shall he only used to accommodate a person employed or 
engaged in the use of the parcel for the purposes of 
ann culture 

(5) 	Notwithstanding sub-cl. (4) a worer's dwn I 	nq.-hour, 
which but for this sub-clause c oi;l d not he erected. n'y 
Pr erected wi th the concurrence of the Commi ssi on." 

The r°spondent has adorted a Code for the Control of Wnrkerh I)wellinq-

houses pursuant to Ci. 12 as described above, and effective as a 

development control plan pursuant, to s. 72 of the Envi ronmental Planni nq 

and Assessment Act, 1979. from 23 December 193, as amender! on IR April 

1984. 

The Code indicates the range of information sought by the respondent 

Council to assist its evaluation of applications pursu?nt to c. 90 toorthrr 

with its requirements for contributions pursuant to s. 94 for each wor'rr's 

dwel 1 i no-house. 

• 	As 	the 	subiect 	site 	is 	situated 	within the Nambucca Heads 	catchm'nt, 

the requi red contri hution for public reserve and open space purposes as 
adopted 	by 	Council 	on 	1% April 19211 	is $1,075 per worker's dwell inq and 	the  
coritri hut.i on 	for 	up-oradi nq 	of access roads 	and structures is 	i3,300 	or 	a 

fee 	as 	determined 	by 	Council from 	time 	to time. The 	open 	space 
contri huti on 	is based 	upon 	the formul a to 	supply 1.21 	ha of 	artive 	public 
reserve 	for 	I000persons 	assuming an occupancy rate of ?.i 	prrsons 	nrr 

worker's 	dwl)ing-houso. 

Development Application No. 714 dated 27 October 1923 for the erection 
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of a worker's cottace by Scott Anderson and Debbie Joy Mylroa was uranted 

consent by the respondent Council on H flecenihor 1983, prior to the 
Council's adoption of revised s. 94 contri huti on rates, subject to the 

following conditions:- 

"(1) The development hemp carried out suhstantially in 
accordance with plans suhipited to Council on 27th 
October, 923 with the application for drve1rpn 
approval. 

Buildinq Application being submitted to and approved by 
Council prior to construction commenci no. 

Any stock loadi no race proposed to he constructed on 
the subject property mist he located on a site apprOved 
by the Shire Enqineer prior to construction. 

() The dwpllino house or any ancillary out.huildinps, 
sheds, etc. hri nq setback a minimum of 20 metres f rem 
the ahiunment. of Soldier Settlers Road. 

\'ehicul ar access to the development si t.e hei nq to the 
satisfaction and specifications of the Shire [nqineor. 
Attention is drawn to the need to contact Council's 
Enqineeri nq Department to arranar an inspection. 

Payment into Council's Trust Fund of a sum of 700 as a 
contri huti on in respect of the provi si on of open space 
for active public reserves or the improvement or 
mbellishmnt of cxi sti no open space for such purpose. 

rubl ic road up-cjradi op contri hut ion of $3,3flP to he 
used for the up-uradi nq of Nweo Crepk/Sbdi nr S'ttler 
Road systems." 

Development /'pplication No. 715 dated 2P October 13 for the erection 
of a family worker's cnt.taqe by Debbie Ann Mvlrra was also uranted 

411 	consent. on 14 December 1983, subject to conditions i ncliidi nq Nov. 
() 

and 
(7), similar to those quoted above in respect of PT' 711. 

The respondent Council's reasons for the imposition of t.b above 
described Conditions Nos. 6 and 7 in accordance with t hr requi rements of 
Section 91 of the Eovi ronm.entah Planninq and Assessment  Pq1I 1 0 79, havinq 
reqard to the relevant provisions of c. 00 and "I are a' 

"10 protecc the public interest 

To satisf y the provi si ens of Clause 12 ( 4 ) a n d (5) of 

3 
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the Deemed [nvj ronmental Planning Inst rljrnpnt. I.D.O. 
No. 1, Shire of NarPhIICCa. 

The proposal will create a need for additional land for 
aCtive public reserve purposes assumioqan occupancy 
rate of 4 persons per house, one additional house hasod 
on a formula of 1.619 ha pr 1,001) persons. 

As the worker's dwelling_house will aenerate additional 
traffic in the locality Council has requested a road-
upqradjnq cortrihution in proportion to the additional 
need." 

On 13 August 198t. thp reSponcient Council declined the applicants' 
requests forthedefPmentofpaympntc in respect of Conditions 

(I) 
and (7) of both PPvlOpmcnt Application No. 714 and 715. 

In thn moantimo, Development Application No. 1)73 	1 u1y 191)4 for 

41
1 the erection of a clwoilinq-housp upon portion 24, adjoining the suhjct 

land, by Debra Ann Mylrep was granted consent by the rPspondrnt Cnincl on 
11 Uuly 1984 subject to condi tions not including  S. 94 cntrih,,t ions aq th 
proposed dwelling was the first to he erected upon an existina parcel. The 
intention of the latter application was to repl ace that previously 
d e s c r i h e d as Development Applicajn No. 715. IIwpve. th  Court ws 
informed that Debra Ann Mvlrca was unable to proceed with the rrCctin o f 
the dwelling on portion 244 and consequently she wishod to continuo with 
the proceedings relating to Development Application No. 715. 

Arthur Convery ?vlren and his wife. Wendy Anne Myirea submi ttd 
Building Appl i cation N. 84/235 on 31 July 191)4 pursuant to devel opmcnt 
consent No. 714 and obtained Hiildinri approval subject to colditions on 21 
August 1984. Cndtion Nn, 

( Of thn '';ildinq approval is an follou's:- 

6. 

 

Compliancr with I  he roq1irnrnps of tho 
do\oopnonf consent." 

Thereafter on 20 Auiuu'.t 1 0 1)4 the respondent Council reC'?ivrd paymont 
of $4,000 being the contri h':tons pursuant to Condition r 5 . ( 6) and (7) of 
development consent No. 714. 

Te 	Court notes 	that 	upon 	undortaki nq 	a view of 	the 	Su,i'rt 	lo and its 	local it'. the 	dwoll 	nq 	house 	subject 	to both dovinpment 	cOnSont and 

4 
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building approval as described above appeared to hr,  substantially 

constructed and occupied, althouqh not yet completed to final inspection 

stage. 

On 18 December 191 th subject appeal was filed with the Court by the 

applicant 5 in reference to the issues of Condition Nos. (6) and (7) in 
the Noticesof Determination of Development Applications Nos. 714 and 715. 

Evidence was given on behalf of the applicants by Mr A.C. F 4 ylra arrl 

his son Mr Scott Anderson Myl rca, while on behalf of the respondent. 

Council, evidence was qi von by Mr J.G. Massey, Chief Town Planner and Mr 
D.C. Walker. Shi r' [nrji nner •  

Mr Massey prrsentcd a comrrehensive statement, of evidence which 

represented the nexus hnt:wrc'n a social Study report prepared by D.C.P. 

Mclnnps Riqhy, Planner, [conomic and Tourism Consultants in 193. the 

adopt ion of the Social Plan by the respondent. Cunci I on thr,  proposed 

expondi tures in the Narnbucca Heads catchment, within which the cIhject 

land is located, and th repondent Council I 	condition that there hi' a 
cash contribution 	f 1,700 per dwellinq towards community r -'serves, 
amenities and services, such contribution to hr usnd for tb" establishment 

and/or improvement of park recreati on areas and community faci ii ti °r in the 
Nambucca Heads district. 

Mr Massey's evidence addressed the necessary test for the application 
for conditions now well etab1ished in this practic. nf this Co'it as 
follows:- 

(a) The condition IPHSt hr's impused for a p1 anni no p'trpose; 

(h) The condi t -  on mist relal P to the de'elopmnnt subject o 
the appe'sl ; and. 

(c ) The condition 51st he reasonable. 

Mr Massey discussed the Social Plan to show that:- 

(a ) 

	

	The developii'snt proposed wQ!.Jld i ncreasc' the ppulat.i on 
which in turn wi 11 place addi ti onal demands rn th 
Shire in m'struj community facilities and servicer; 

* 

S 
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(h) The Social Plan in formulating these Catchment areas 
has given :onsjderation to the range and distribution 
of urban services, (shopping, community and recreation 
facilities), local topography and accessibility (road 
network and movement patterns) to identify the 
appropriate catchment areas and as a result established 
the nexus hetwpn the dCvelopmpnt site and the public 
reserve areas: and 

(c) Council, in assessing the contribution, has taken into 
account the Court's adoption of the Revay and Scott 
formula and has applied it in the local context f o r 
each catchment area by reference to the generally 
accepted standard for active open space, recoqnisi nq  
that rural dweller's have sufficient space wjthn their 
own Sites to cater for the passive needs. 

In so far as thp hasi 	for a contribution rate of S700 was cCncnrnr 
it was conceded on behalf of the applicant that the rospondr , nt Council'c case was not in ISSUe. However, the applicant did seek to challenqe th 
reasonableness of applyi nq the conf.rib,jtj on rate to the suhjet appl icati on 

having regard to the ci rcumstancps of the case. 

Similarly, Mr D.C. Walker prespntprf a comprphensip statement as to 
the respondent Coi'nil' Rural Roads Needs Study which 

concidcrpd the 
following matters:- 

Population q rnK t h and destination in rural areas •  

Pofld needs. 

Available Council resourcrc. 

Access road and structures needs estimates 121 - 
l/1993 and 193/20flj. 

	

. 	L evel of rent ni Nuti ons and rCa4Onnb1er 

	

(. 	Cortnjkjtj..) to by placej in trust fund. 

	

7. 	Annual review of studs'. 

	

R. 	Definition of rtwgllinq. 

In 	Summary, 	the rerort 	dOC"mynted the proposed 	Pytrnf of 	access 	road 
and structures devel npmert and 	th'i r 	COSt. After cons idei nq the 	fi nanri al 

I 
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resources available to Council, about one-third of the oct i mf.ed cn:t w 
proposed for Contribution pursuant to the provi sinris of s. Q4 of the 
Envi ronmental Planni ncj and Assessment Act. 

Mr Walker also tested the condition pursuant to the three steps 
descri bed earlier. As to the planning purpose, the same view is hid by 

the respondent Council about the growth in population placin additional 

demands on the shire in meeting road access as in the case of community 

facilities and services. 

The proposed condi tion recommended by the study rCprescnted, on a per 

dwelling basis, $3,300 for the period of 191/1993 for 1fl additional 
dwellings and $3,70n rer dwel ii nq durino thP period  1 9 312001 for an 
i ncrcase of 9fl  

1 he Cmin cii $ . 	I 	. 	adop ed on 3 	y I ° b w i b e I fç I f rn' 	.1:1 y 

19t'. requi res all contributions to be bi d in a trust fund and used or  t hr 

work identified as brsnlrfittinq the road System on which the (IWO] iinq is 
Constructed. In the uh,ject case, sections of Wi rrimhi Road, frdnn"z Knob 

Road, Soldier SttJers Road and Nwec' Creek Road are proposed to he up-
graded, together with structures, the expenditure heinq estimated to he 
0.6 m in 14/1 9 93 and jr).r, in in I23/2001. 

The policy a]sn 	ttcc that adweliinq 	deccriheclas fe11fl.'Swii] 

attract a centrihutier:- 

"(a) AM newly S;Nrvidrd rural 1r , ts on v, h`rh a d'l]jrq i5 
able to H err':ted 

Pwe] Ii nq- hucrc apprn'r'd f o r errti on en cxi sti 
portions: 

Workers' d'ilnns: 

Each dwri lion approvcd for o'rect r 	I and i 
mi;l tip) C ( c'p;ncy 

hut dory not inc lude 1 c't.s previ cnisiv 5uhrI vjdcd and 
approved f :r rvpl oprnent.' 

In examinatien 	r Maccoy advice1 that Council had CencriererI H 
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merits of the Subject applications and that while in some circumstances th 
amount of contribution night he altered, the Council did not agree to do so 
on this occasion. He also explained that the contrihtjtjon was hasnd upon 

the likely effect of development of dwellings and not on the population 

which might Presently inhabit the existing dwelling on tile site or was 

likely to inhabit the new dwelling. Thus the contrihstinn was hasd upon 

an average rate of occupation for the locality and i t s subsequent 

appl icatiori to the Namhucca Heads catchment having reqarrj to 
the programme of open space and community fai ii ties adoptedforth a t ccltchment. 

Mr Walker advised the Crt that thr 
sum of 1, 3,3on contributed 

pursuant to condi t ion No. 7 for consent to Prvel npmenf Application K. 71 '1 
had already been appi ied tn roadworks during 194 for the partial 

up-

qradi no of Wi rrimhi Road which provides road access htween the Subject 

site and Nanhucca Heads. The cnntrih,tjonc were i nclisded in 
a sum of 

$7.700 transferrp(c from th Trust Fund and applied to a total cest of 
$122,700 for the conStruction ol, surface to the Prrv 4 oiscly 
unsealed road. The Court was inforn.r'd of th manner of rCCnrdin'thn 
contributions paid into the frost 	 r fund and their rcalloatje n  to e'neaJ 
fund expenditures on roadworç. 

As to the merits of the particular case Mr Walker explained tht 
the 

amount of traffic is calctiloteri by reference to the incrracp in dwll i nr_ 

houses similarly to the approach to open space and connunity faci I itiec 
and that arneunt is ha;ed "pen an avera(Jr pOpulation per dwell inq and ca.r 
occupancy, trip generatio n  and eyporionco in thr locality. 	r Wal'r Was 
of the opinion that notwj thstandjnq the fact that I he Myirea 

	faTi v 
uroup proposed to live on thr' subject property in three 

cpar.1te dwell i nc-. 
he cons idcrprI that each ni t of the family 

wOuld create additional road 
trips for such matters as Scholj nq, shopping and 

recrpa ion, tngrth,r wif h 
external work trips. Jie noted that there was an increci nq  i ncithn 	of 
travel to wo-k from rural properties to local e1inyment c entrps hca,sr 
thosp living on tho farms Could  not hr supported solely from farm 
production. Therefore Mr Wa 1 ker conc I uded that i prov'nn cthn 
Creek/Soldier Settlers road system benefits the ;ipnhicantc. 

IE 
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He also 	indicated 	from his experience, 	that 	in the 	event 	of pevmnt. 
of 	a 	s. 94 contrihutioi 	for road access 	improvements being accompanied N 

a 	letter indicating that 	the payment was made under protest, the Council 
would return 	such 	a 	cheque until 	determination of any appeal on 	the 
matter. In 	the subject 	case he was 	not 	aware of any such protect Cdvice 
having been 	received. 

Mr A.C. Myl ma arlvi sod the Court that he owns the' propnrtv jfl 

conjunction with his wife and children having purchased the lend late in 

1981 and then OCCU[Yi ed th' existing farm (Iwol ii nq-house in January 1922. 

Their objective was to establish th farm and to enhl o the while fa 

develop its porIuct'inr. 

At present. Scott and flhhi e mv Mvl roe ncupied the i'yi 	nq ferjv_ 

house with their three children while Mr P.C. Mvlrea and his wife uce th 

latter house's faciltis hit otherwise reside in the dwellino ,rndrsr 

construction as approverl prsuant to fleve1npm0nt Appli cati on tin. 714 and 

Building Application t:o.  '/?3 

Mr P.C. t'ylree stated tbt he had advised the Chief Buildir. 

Inspector, upon applyi nu for releece of h!Ji id no plans that h wa pvi nq 

the requi red s. 94 contributions of 4,0flO under duress. lhc' Court notes 

that no records arc available of cuch a claim eitherNv le'ttrr fron -  Mr 

Myl rea or by note or minute held in the Council's records. Ihe Court 

attention was drawn to the applicants' correspondence relating to the 

deferment of payment if cent ributionc which was suhce q , e ri tl y  refcie'j H' the' 

Council. as rn'rnc 	to 

Mr P.C. 	Mylroa r'plinr'rl that hS SOn Sci 1. hol;'c t 	f err th' 

property while he ('ifl P.C. Myirn) construct.c the new dwelinq ece 

builder. 	There is about I he tinder cultivation for small crops presrntly, 

together with some stock heinu orazed on the rrmai nder of the p,-r)pPrtY- 

14 r,  also cdvi sod the Court that the two dwel ii nn-houces wer pronocod 

in lieu of exterisioric hi rig made to the exi sting farm hnuc-'. 	Ac 	rfj 'tori 
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earlier, Debbie Ann Mylrea has since moved away from the site, while Mr 
A.C. Myirea's 	wife Wendy works at the Macksville Hospital on a daily 
basis. 

Mr A.C. Myl rca (Stimates that it w11 take another two years 1, o In 

able to support the to families on the property, using the arabic land 

adjoining the creek_line for such crops as Kiwi-fruit in an area of 

approximate 3 ha which i"ii 1 reqi:i re two full-time percenc to he employed. 

Mr Scott Myl rca described the work fir linderton k  on the p7, nper 4 v and 
confirmed that he and his wife and three children reside in the old farm-

house while his parcnf.s live partly in the new di•'eilinn undr 

construction and partly withjn th farm-house. 	H ackn ,) kvl(,dq ,-d the un by 

the family of comm1nityfacilitjpc inMacksvilleandU1pljIplihed 0 f 

further demands by the fa!ni ly for other facilities in due course. 	Hr al o 

• 	acknowledged the rnl 	of the Council's 	social plan in prnvjdi nq a 
programme for the dvrl opncnt of such f.c ii it.ic. 

It was submi tt d en behalf of the appi I cnt.s that the dovnloptiintlf .  of 
the rural workers dwe ill nqs on the subject land would not create any 

decline in amenity on the roads or affect the community services, and that 

as the farm was heinç developed for the lineal family. the' considrrnd 

that there would he ne more impact on the roed than when the family lived 

in the one dwellino-hnuse; additionally they considered that there 	r 
nexus between the contribution souqht and th development rronn:d ti 

undertaken on the site, only a qeneralised approach to the area a 

described by the Council's staff. Thp applicants did not challenon the 
• 	respondent Council as to the qenerai principles of th 	social plan 

although they considred that there were some aspects of the fut,jr 
provision of open spare which were quest I nnafl r. 

The applicants also submitted that mercy spnt rin Wj rrirhi Road was 
not in accordance with the works programme which pre\'idc for the up-

grading of Soldier Settlers and Newre Creek oad 5 stems. 

In their opinion, the ci rcun'stances of their SPtticmrnt on the subject 

Jo 
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property were such that it was simply a matter of pnrsnnai Will Ovontaqo 
for three dwel)jn(;s to be located on the property rather than creat.inQ an 

extended single farm dwolling_houp within which the various units  of the 
family could reside. Therefore they considered that aspct of sttlrn 

was different from three separate equivalent lots, insofar as the 

development was likely to place demands on the community 1 s services and 
access routes. They also consider that Council should have taken into 

account the time required to phase-in thp h0rticultur& development on ihi' 

hotter qtial ii.y agri cultural land in the vicinity of Nr.: ee (lrr'.eL. 

As to the quet.ion of whether the applicants were still aonrieved in 

respect of the conditionq of consent attached to Drvniopmnt Applirtjnn 
No. 71 4 . as a Consequence of proceedi no to ebtai n W I dinc approval and 
erecting the approved dwel Ii no, it w's submitted for the appi i c?nts that 

following an usncuicr.ecfti] arpI ication to the  Cour;ci 1 to a.hic've deferral if 
pa y me n t of contrih'jt ons pursuant to s. 94 of the [nv ronnic'ntal Planni no 
and Assessmr.nt Act :07°, 	r A.C. Mvl re'a did say to the Chief Health and 
Building Inspector, prior 	to nfl I ftinq the approved Kildinq plans, that 
he was payi nq the contributions under protest;. As prev ously noted, 	the'-r 
is no official record of such a protest havinu Unph lodged by the 
applicants. 

Accordingly, the applicants Suhrnittcd that their present app] ic.ation 

to the Court properly sought the deleti on of condi ti on 6 and 7 from the 
conditions of development consent for devinpment applications 71  and 715. 

It was submitted on behalf of the respondent Counci I tht the only 
m°rit issue in re:pect. of both app]ic?tions was the reasonableness of the 
conditions seeking fi 'ancial contributions. In that rpr;.rd, the respondent 

Council considerf'd that the applicants not only cnncedr 4  tho substance of 
the basis fordetprmintinnnfcoptrihjtinnc by refcrr'ncetothisoria1 
plan and the rural reads needs study, hut, also ac'vnowl r'dood the 1 i kolv use 
of the and new facilities by their families, hiro typical of the 
increasinopop,,lation of the Shire as discussed in th' social plan. The 

Council does not view the applicants as being 'not newcrrilCrs' rath'r, they 
represent the very PCOi e the Council expects to to nsr tboçe 
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facilities in the Nambucca Heads catchment,is dscrihed in the soci?i p1n 

and the road needs study. 

Insofar as there is requi red to he a reasonable nexus between the 

circumstances of the subject dr?velnpment and any condition rrqui rinq a 

contribution pursuant to s. 94, the respondent Council considers that itc 

evidence is sat.i sfact.nry in that reqard and reveals a d rest quianti li able 

benefit for the appl icants. 

As to the question of the applicants heinq dissatisfied wh th' 

consent conditions in respect of Development Application Nn. 714 it was 

submi tted on behalf of the respondent Counci I that at ?fl Puqu.ist IOPI the 

applicant was not disati sfied because upon payment of the r'nuri red 

contributions when up- li ftinu the hui Hi nq plans, th cpI i c a n t s had 
• effect i vely complier w i t h the development. consent and were no lonqer 

dissatisfied. Thp rspendent Council drew upon the decisions in Rrvcnn 
Industries Ltd v Sydney City Council (1903) 8 L(PA 325 and Parramatta City 

Council v Travenol Labnatoriec_j±yIt (I 0 7) 3b L(A 3 as rCirvan 
authorities on this aspect. 

The respondent Council submi ttc! that the Court was enti tied to 

conclude that the applicants had paid the contri hutions because that was 

necessary in order ohain the plans and build the house, thereby complying 

with the development consent. If the monies had horn paid under protest it 

was submitted that the respondent Council WOOl d not have accepted the 
money and would have required a decision on appeal before conclidinc the 

ma tter. 

Alternatively, it w S 5 ibmi tted that the applicants w' rr' estopp"d f ren 
exercising their riqht of appeal by havinu paid the contributions but not 

telling the Council that they were preservin their iqhts of appeal in 

respect of those payments. Thrreaftrr the Council had spent th' 

contri huted funds on the programmed works and accordi noly the condi t ions 

could not now he chalenoed in respect of Pveloprnnt Prplicat.ion Mi. 714. 

The ci rcumst arises of the subject appi i rat,jn  arc concidercd to 

1? 
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di fferent from those distin(ptished in Hankstown Municipal C0!JOCi 1 v White 

(1963) 10 L1A 125, as disCtIs5d in ParramattaCity Council v 
L a b o r a t o r i e s P t y Ltd, earlier referenced. 

	In that matter a notice of 
appeal was lodged 	rnst a condition reqili ring a monetry contribution for 
public garden and recreation space pursuant to c. 333(2) of the Local 
Government Act. 1°19 ac amended, pursuant to a suhdivi 	on appi 
Thereafter, and before th- hearing of appeal, the appellant paid the sum in 
question under protest, the Cetincil delivrrecf all the n°cecsary planc and 
certi ficates to the appellant, the suhdivision was r 	ist'red with he 

Reqi strar General and all the allotments in t:hc subdivi SiOn sold. Hj s 

Honour, Hardy 3 held thai in tho ci rcumstaqcrs the appellant had not lost 

her right of appeal. 	Thöt. case is di ffornt from thr' p - Csent case in that 

while the applicants initially wished to defer payment of thp contribution 

and may have been mi ided to reoard the payment thereafter as being in 

protest or under duress, insufficient evidence is availatle to pOrsJadp the 

Court that the respondent. Council could reasonably have Undrrstod that, it 

had been notified of rh(c circumtanr-i-c 

The Court, 	also 	rotc's 	that in his 	conclusion t 	Prran1atta 	City 
Council 	v Traveriol 	Laboratories, His Honour Waddell 	3 ONservd as 	follnwc :- 

"There must he many cases, 	where the imposition of a Condition is 	all 	that 	is 	in 	contest 	between 	an applicant 	and 	a 	Council 	in 	which 	theproper 	and convenient course to 	fllw 	would he 	to 	permit 	th devioprnent in question 	to proceed 	inmedi ately 	ard lpave 	the justi fication 	for 	the 	condi ti on 	to 	he 
deterrnj nOd later on appeal, 	To fol low such a course 
would often 

W 
prevent 	financial 	loss 	to 	th 	land 	ownr, e h 	in 	the pu)lic 	interest, 	and 	h e 	a 	re 5pnrc5le 

exercise of local 	qovernflcn 	pewer." 

Thereforc the Cciir 	has concludr'd that if the applicants wore 

aggrieved p r i or to flre't inn the dwell m g  pursuant to Povc I eprnent 

Application No. 711, it. would have been reasonable fr thorn to have 

noti fied the respondent Council accordi ngly in order that. the Cn',nc i 1 could 

have considerpd what steps it might, have Wi shed to hav tal:en in rccpcct of 

the contributions, such as holding the mOnjrc in a trust fund hut not 

expending them until the 0 11 tcomo of the appeal. tfrtwj tb5tnd nq t he plea 
on behalf of the are) icantc, 4 he Court is 0

f the opnjen that approf-'j ate 



Appeal No: 10052/5 

communications were not undertaken htwen the applicant and the Council. 

Ike. Court is of the opinion further that in respect of that part of the 

application before the Court relating to Development Application AV. 714 

the applicants are not aggrieved. However, in the event of there being a 

contrary view in respect of this point of law, the Court intends to 

consider the questions of merit of the latter described application as if 

the applicants are agcrieved, as they now state, insofar as the conditions 

of consent are in di sptite, with reference to both D'vr'lopmrnt AppI i cati oris 

No. 714 and 715. 

In the matter of Building Owners and Managers Association of Australia 

Ltd v Sydney City Courci I ,P,ppeal No. 40054/3, His Honour Cripps .3, in his 

judgment of 2 April 1924, discussed the principles of fi nancial 

contri hut i c'ns in resr'cct of dove] opm'nt. arpl i cat i oi • as to] I ows 

40 	"The circi;nstances entitlinq a council to require a 
monetary contri hution in the adrnini st ration of plaoni nq (or 
envi ronmental ) laws, has been the subject of a great deal of 
litigation. The a°neal nature of council's powers was defined 
by Walsh J. in Allen Commercial Constructions Pty Limited v. 
North Sydney MunicipalCouncil (lu/U) O LGRI\ Z08 at with 
which RaCk CJ, len.ies and Vfndeyer 3.3 agreed, as follows: 

"In accordance with a well -recocni sod rule. 
cl  . 40(1) ought to he understood (quite apart 
from the liiiitation contained in its openinc 
words) not 3s giving an unlimited discretion 
as to the conditions which may be inrnsd, 
but as conferring a power to impose 
conditions which are reasonably capable of 
being reoardr'd as related to the purpose for 
which the' f Juction of the authority is binq 
exercised, as ascertained from a 

S consideration of the schmo and of the Act 
under which it is made. This purpose may h 
conveniently described, in accordance with 
t. h e e x p r e s s i on ii s od by Lo r d .1 o n . i n s i n 
Fawcett Properties Limited v. Buck ingha. 
County Council [1f?Jj AC at 1', a h'inn 
TTWE mpl ementati on of p] arìni ng p01 icy'. 
provided that it is borne in mind that it is 
from the Act and from any relevant provisions 
of the ordi nance, and not from preconceived 
qneral notion of what constitutes Iianni n, 
that the scnp° of planninq poiiv i ,, to h" 
ascertained". 

In Newbury_District Council v. Socretry of Stat?  for,  

0 
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the Environment [1981] 1C 578, the House of Lords was concerned 
TTononJor the use of two wartime hangars as warehouses 

on conditions that thp buildings were removed at the expiration 
of a stated period. 	ihe authority for the imposition of 
conditions was s. 29(1) of the lown_andCounyPlan 
which providc'd, rievantIy: 

"Where an application is made to a local 
planning authority for planning permission, 
that authority in dealing with t h e 
ap)lication, shall have reQard to the 
provisions of the dPvrlopment plan so far as 
material to the application and to any other 
material considerations, and (subject to 
Section 11, 4?, 70, 77 and 80 of this Act) 
may grant planning permission, either 
unconditionallyor subject to such conditions 
as they think fit ... . (tmphasis m ine.) 

Thi r Lordshi p5 revi rwed the rd evir)t aut.horj ti cs and 
concluded as follo,: 

. 	1. The observation of Lord Denni ng in PyGranite Cnrnany 
Li mited v. Mi nistry of Housjnuard[oca1vprnrnpnt [I S J 
1 (Jb 554 at. was correct., vi;.: 

"Althouqh the rlanning authorities are uivon 
'ery wide P'ers to impose ' such conditions 
as they thirk fit ' , nevertheless the law says 
that those conditions, to be valid, must 
fai ny and roasonahly rlate to the perrni tted 
developm'nt. ihe planninG authorities arc' 
not at liberty to use their powers for an 
ulterior onject, however desi rable that 
object may Srm to thorn to he in the public 
i ntorest" 

2. 	That. thp fhre tests for validit,v of a condition wr: 

	

(i ) 	It must he for a p1 arni nq purpose or rolatp to a 
p anni no p1rpoe 

• 	
(n) 	it must fal rly and r asnnahly rel. V t.o the 5Njr.t 

de 	rwveloprt , and 

	

(iii) 	It mist He such as a reasonable p1nnin authority, 
duly approciatini; its statutory dfHes, could have 
properly impeod. 

(See also R.V. Hillinqdon: London PorouohCouncil 	parteRnvco 
Homes Li t0r[TJ7?1 U 7J andlTiTland_Cçary U rr td v •  
Shoreham-hy-S 	Urban District_Councfl[]'d4J I 	7TY 

The concept of reasonah1enes referred to in ti" third 
test i s that expoirn'led in Associ_ated Prrvi nci a I Pi rtur' Houses 

I !' 
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Ltd v. Wednesbury Cor oration [1948] 1 KB 223 at 229, i.e. that a 
condition will bTva 1( if 	is "so clearly unreasonable that 
no reasonable planni nq aithori ty properly could have imposed it". 

When administering the p1 annj nq and envi ronmental laws 
of the State, a council is entrusted with a discretion whether to 
grant development consent and to impose such conditions as it 
considers appropriate. The arnhit of its discretion is, however. 
to he found in the planning and envi ronmental leqi si ation. 
Relevantly, it is to he found in s. 90, s. 91 and s. 9. in my 
opinion, a council may not adopt a rule or policy disabling 
itself from exercising its discretion in individual cases and may 
not adopt a rule or policy inconsistent with its statutory 
obligations and duties. Even if the policy can he said to relate 
to a subject idntifipd by the relevant legislatinn a council 
may not adopt a rule that that policy is to he applied in every 
case wi tho i ,t regard to i ndivid?Inl ci rcumstances. 

Sections 00. 0 1 and 91 relevantly pro\'id: 

"90 (1) 	In dete rmi ning a dove 1rpm' nt 
application, a consent authority shall taL" 

• 	 into consideration such of the followinq 
matters as are 	of relevance 	to 	the 
d- V O ODmPnt 	t of t It_cp niet 
application:- 

(a) the rrovi Si Ons of- 

(i) any envi rnnmontal planning 
lflStrurrnt 

any draft ervironmental planning 
instrument that is or has been 
placed on exhibition pursuant to 
section 47(h) or 

any draft State environmental 
planning policy which has hn 
submi tt.ed to the Minister in 
accordance with Section 37 and 

S details of w h i c h have b(- en 
notified to the Lonsent 
authority; and 

(iv) any development control plan in 
fprce Under section 72, 

applying to the land tn whh the 
dPvPlnpw-nt application relates. 

(h) the impact of that development on 
the envi ronmcpt (whether or net, the 
sljhjcsct of an rnvj rorimr'ntal impact 
c tat mien! ) and whert harm to 1 he 
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Pnvironmpnt is likely to he Caused, 
any means that may he enp1oyd to 

protect the environmpnt or to 
nitifn that harm; 

  

tho Social effect and tho econoMic 
effect of that dev"l oprnent in th" 
lorali t"; 

the CxJStinn and liply fjt, 
a P1('r i tv of 1. hr nr i qhhri rhnd; 

 

Ui' ci nc';mctanrps of the rasp 

the 'uhlic intoresl ; •.. I . 

Section 91 dals with the orant of dCvipnnt consent 
and the power to imnosc con 1 itjonc. 

91(3) pro'ir'1: 

A Condi t i co may he i minsed for the purpsec 
of SubSeCtiOn (1) if it- 

(a) relates to any matter referred to in 
spctr,n 90(1) of relevance to f h 
devolprnent the' cjhct nf tbr irnc-t. 

. 	 (h) 	IS a;t r-;r:,I_,d to he 
cet on U; 

Src t ion Q , 	rvi 

"(1) 	SIJheCt to ruihsecf ion (2), 	whrn a council, being the Consent authority 	is sati sfind that a devl opment, the s'djrct of 
a developmr'n 	ajulicat ion, Will or is lihely 
to requi r' the prnvisinn of or increase th e  
demand for hublic alnenitioc 	and pushlic 
services within the area, the council r;av 
arant coisprt to that arrl i cati on subject to 
a condu tion requi ri nc 

(a) the dedi cat.i on of land free of cort; or 

(h) the pay r Pflt Q ; MnPOrY con rikn' 
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or both. 

A condition referred to in subsection (1) 
shall be inirosed only- 

(a) where an environmental plannina 
instrument identifies a likely increased 
demand for public amenities and public 
services as a Consequence of the carryinq 
out of development in accordance with 
that instrument and stipulates that 
dedication or a contribtjtinn under 
subsection (1) or both may he rr'quired as 
a condition of any consent to that 
deveiopmnt; and 

(h) to require a reasonable dedi cation or 
contrihjtjon for the provision, extension 
or augnentafion of the public amcsnitjec 
and public. services mentioned in that 
Sul)sectj on. 

The co.incil shall hold any monetary 
contri huti on in trust for the purpose fo-
which the payment was required and apply the 
monr'y towards providinqptihlic amer,itiec or 
public services or both within a reasonable 
time and in such a manner as will meet the 
increased demand for those amenities or 
services or hoh. 

(1) Land dedjcaterj in accordancr with a 
condition imposed under,  subsection (1) shall 
he made available by the council for the  
purpose of providing public amenities or 
public Services or both within a reasonable 
timr. 

(7) Subsection (?)(a) does not apply in the 
case of a 	ermd environmental planninc 
instrument. 

It 

As those srcti ens make clear in terms, the prwc of a 
council to impose a monetary contri huti on depends upon the 
establishment of a direct connection between the dvlompnt the 
subject of the contrihutinn and the works, activities, sPrviCrs 
or amenities for whi:h the contribution is claind. Whether 
section 91 is the exclusive code for the imposition of monetary 
contributions need not he determined in these procdjns. But 
where a contri bLition is souqht for the provision of a pu'lic 
servi ce, within thc meani riq of s. °'l, the rrcjli rpmpnts of that 

0 
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section must be met, in my opinion, hfore such a contribution 
can he lawfully exacted. 

The 	Court 	is 	s&tisfied 	that 	Conditions Nos. 	6 	and 7 	attachd 	to 
consents 	for development 	applications 	Nos. 	714 and 	715 	are for 	a 	planninq 
purpose, this matter not heinq in issue between the parties, insofar as the 
Social 	Plan and 	Rural 	Roads 	Needs 	Study have identified the 	financial 
programme associated withtheprovisi000foppncpace foractivepuhljc 

reserves 	and the 	improvement 	or 	embellishment of 	existing open 	spae 	for 
such purpose and 	thu Iipiradi nq 	of 	public 	reads in 	relevant arpac of 	the 
Shire. 

The Court ic also satisfied after considerino the nvidepp and 

submissions of ho h parti that the contested conditionc fai ny and 

reasonably relate to the subject dOvelopoent, heinq an i ncreace in 

dwelli nq-housps over and above the initial settl ement of the farr, as a 

Consequence of which it may he reasonably assumed that the occupavn will 

seek to satisfy a ranne of neds thrnuh the 'iso of community facilities 

andopenspacpaswell as increasingthnh)srofibept,blicrn?dc y tfl. in 
the locality of the rfevrnp. q t 

The Court 	has not 	been 	persuaded 	by 	the 	applicant 	that 	the 	refr'rence 
in 	condition 7 to 'urqradinq 	of wPe 	Creek/Soldier 	Sttlerc 	Road 	svctrr's" 
excludes Wi rniirNi Road 	i nofar as 	that 	road 	provi des 	accecs 	hetwrn 	both 
Namhiicca Heads and Macknvilln to thp subject 	sit, 	hv 	intp—rnnni-q t i on 	with 
Soldier Stt.l ers 	Read 	and 	rJ'wee Creek 	Road. 

The Court is further SatiSfied that the finanri al implications of the 

Council's policies relatinqtntheprn\tici0flflf improW rural reads and 

the development of cnninl,,nity faci 1 itirs and open space had reoard to puFil 

interest in those policies and the varying expendit!lres anticipated in 

parti cular localities of thp shi re. Accorcfi nqlv the Court has ret heC.n 

persuade(J that the conditions di srpoa rd th circumctancec of settlernnt 

submitted by the applicant as warrantinq thc payment of no contiN, 

because of a lineal fani lv, albeit ext ended, hning propocuri for r's rtc'nç 

in the three (!we) Ii nqc. 

I 
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The Court has concluded pursuant to s. 39(2) that acti nq as a 

reasonable planning authority, duly appreciating i t s Statutrv 

conditions 6 and 7 can he properly imposed in reference to the erection of 

addi tional dwel ii ngs on tb" subject land. The Court is mi ndfijl of thr ,  fact 

that although the applicants may he confident of the numhrs of persons now 

resident and about to he resident on the subject si te, such ownership 

and/or tenancy leading to residential use of the site may change in time. 

This is readily evidert in the experience of the Shire of Nan'hucca and well 

documented in the studies of rural-residential development along th" North 

Coast of NSW, necessitatina reasonable estimates of demand for access. 

recreation and comrnuaity f acilitips for which an average occupation per 

dwelling and contribution per dwelling represents the only reasonable basis 

of contribution, provided that local/district variations have been tal'pn 

into account as a ready d' -:r',Id in this particular matter. 

Is 	
Therefore, the Court has concluded 	pursuant to ss.90, 91 and 91 of 

the Envi ronrnontal Planning and Assessment Act. 1979 and s. 39 of the Land 

and Environment Court Act, 1979, that Condition Nos. 6 and 7 attached to 

the consents for development applications Nos. 714 and 715, are fair and 

reasonable and that on that basis the appeal must fail. The Court also 

notes that as the c;nntrihut ions re'ui red in the latter consents have been 

paid and partially applied already by Council to hudgetted facilities, it 

wotil d be unreasonable to increase the rates of contributions to those 

applying now at the time of the Court's dcci sion. 

Accordi nqly thf' Court orders that: - 

. 	
1. 	Th' appeal he dismissed. 

	

. 	Pevrlopment consent in rOspect of  
Levlopmrn. Application Nn. 711 arid 
715 for the erecti on of d'"ol Ii nq-hnusec 
subject to Condi t ion Nos. I to 7 f o r 
each consent, as qrantd by Narrht,cca 
Shire Council on 1/1  flrcerntr  
con fi rmr'd. 

	

3. 	There he no order as to costs. 

zryr? 
2(1 



. ... 

[i 

. 

(0427) (NSW) LAND AND ENVIRONMENT COURT 

Sliverton Limited v North Sydney MC I3ignold N R, Senior 

Assessor No 10185 /81 23 July 82,23 August 82. 
The Applicant appealed to the Court about development and 
building applications for the erection of a residential flat 

building comprising 6 residential floors over basement park-

ing on land at E:alcon  St reel. North Syd nev. 

The Court had previously considered a development appeal 
by the same Applicant for the same premises involving a 

proposed residential flat building of 8 residential floors over 
basement parking. Whilst the Court dismissed the previous 
appeal, the Court had stated it would he prepared to approve 

the building subject to certain matters - with which the 

current application complied. The matters determined in the 
case were: the effect of the previous Court decision: the 
relevance and weight to he given to the Respondent's draft 

LEI' and its residential flat building code: whether the 
proposed development would adversely affect the environ-

ment and amenity of the locality: and costs. 

II ELD: The council was not hound to give effect to the 

Court's previous expression of opinion nor did the Court 
consider that that matter was very relevant as a "circumstance 
of the case" (09(4)): nor in this case was there issue estoppel; 

the case was fulls' reconsidered by the Court). 

The draft LEP had been with the DEP for some IS months: it 
generally imposed and would impose on the subject property 

a 2 story height limit for residential flat buildings. in view of 
the uncertainty of the future of the draft plan and the doubtful 
soundness of the contents concerning controls on develop-

ment in residential zones and on the subject land in particular. 
the existence of the draft LEP provided no reason for refusing 

consent to the proposal. 

The provisions of the residential flat code of the council did 
not justify refusal of development consent: this was partly on 
the same basis as the decision on the draft LEI, partly on the 
basis of "inflated reliance" on the influence of the code by the 

Respondent (see Hooker Home Units v North Sydney 
Council2l LG RA 101) and the numerous reviews of the code 

which did not inspire confidence in the code's contents. The 
June and October 1980 decisions about the code did not 
appear to he soundly based or substantiated, particularly 

regarding the subject land. 

The Court adopted the approach of Else-Mitchell J. in 
Rommell& Associates vNorthSvdnev Council23 LGRA 99 

and concluded that the proposal was compatible with the 

mixed scale of development making up the overall character 

of its surroundings, and with the urban design features of its 
street boundaries: the proposal is harmonious with the 
environment and character and amenity of the precinct and 
with the civic and urban design features of the locality and the 

scenic and landscape qualities of the locality. 

There would be no significant effect on the operation ofiraftic 

in the street system, the traffic options had not been exhausted 
and the relevant government bodies had no objection to the 

proposal. 

There would be no unreasonable interference with the privacy 
of nearby residents; the alternative of townhouses on the site 
would mean there would be buildings closer to the boundary 
of the property: there was no real question of overshadowing 

\IAi I AW tri'ottii Ii 

and t he 	hicciiuii of the 	/\ it Rciiuis iv,  iiffl 	til)',tiiit 

atcil 

On ili C ha'is iii es deuce 'ii Luck ii cull uiahle sifts attd ol the 

special cur hines ol rite stihieci site iou il)cdlLiui) to high rise 

devchupnieni (site tim and loc:ciiicui idioiuluuig the expucsswav) 

and having regui cii'' lie dm11 I I P. appros'il of the proposal 
would hilt cre:cie a, .ucleuse piccccleitl lot the locality. 

lhe ( oui 	a ppl cci 	!eI)mi,Ic/ /niJiis(tje', S .dnei (lit 

('ounei/ .0 id (, 'of/re 	I HI/li/I 	.1 .SSt)CIUfr.s S KIs-rin'-gai 

i%Iun,eqa/ ( ounCil iii ilic ulesiloul', of costs: exceptional 
cuueomsi:c)ees ser e ois us ed in the history oh ihc deselopnheni 
apphlearuc)n. oicluRlocg the pies coos ippe;il ss iii Ote same 
parties. sicuile site. sonul:o deselopinent proposal and scibstan-

tiallv the sante pi;criniiii. Issues In particular. the aspect of the 
pres incus clecisuuui ss loch loi inciluted the modiiicd cleselop-
merit pt opos;i ss ii cli t lie (out i ' ss mild he pi epar cd to 
appro\c otd io ss loch titus development application con-
iouuicd SSiis a special cumeuuuistauiee. As die recsc,n', lot the 
lespictideiits dciii trumcuuccui cci ihic cleselopitierit ippliuituott 
sveuc % I f Willk identical to it s reisciuis cr I L71 (IN111u,  tlii. of luillill 
application, the .'\ppiic;oit had succeeded n deminstratuig 

exceptional circumstances'' ( lt\\ 

'\ppeal allowed and Repondenm tic pi .'\pp;s;iuIm ' s Cosis 

I' EYWOR I)S: I)raft I.F:P/cod/iimccmiits / pR'\ iou's decision! 
costs. 
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[SUPREME COURT OF NEW SOUTH WALES (couRT OF APPEAL)] 

LEICHHARDT MUNICIPAL COUNCIL v. DANIEL CALLAGHAN 
PTY LTD 

[HUTLEY, GLASS AND SAMUELS JJ.A.1 

Aug. 14; Sept. 4, 1981. 

Deuelopment application - Residential flat building - Whether building 
contained more than four floors or more than three storeys - Meaning 
of "swrey" - Whether question of law - Proper order for Court of 
Appeal - Land and Environment Court Act. 1979 (N.S. W.) s. 57 - 
Laichhardr Draft Planning Scheme Ordinance. ci. 51. 

The Land and Environment court Act. 1979 (N.S.W.). s. 57 provides for an 

appeal from the Land and Environment Court to the Supreme Court (Court of 

Appeal) on a question of law. Section 57(2) provides that on the hearing of an 

appeal the Supreme Court shall remit the matter to the Land and Environment 

Court for determination by the Land and Environment Court in accordance with 

the decision of the Supreme Court or make such other order in relation to the 

appeal as seems fit. 
By virtue of an interim development order development within the Municipality 

of Leichhardt was govemed by the Leichhardt Draft Planning Scheme Ordinance 

which defined the word "storey" as: 

"A floor other than a floor 

used principally for storage: or 

used wholly or partly for parking. 

The term "floor" was not defined. 

Clau'e SI of the draft ordinance prohibited. within the relevant zone, the erection 

of a building either containing more than four floors or more than three storeys. 

The respondent sought consent to the erection of a building comprised of seven 

levels at the southern end and five levels at the northern end. The proposed building 

was stepped back against a cliff face so that there was no part of the building which 

rose from the ground in a vertical plane for a distance of more than three storeys. The 

Council refused the application and the applicant thereupon appealed to the Land and 

Environment Court. In that Court the question arose as to whether the building 

contravened c(. 51 of the draft ordinance, as containing more than three storeys. 

Cripps J. held that it was proper to count the number of storeys in any particular 

vertical plane and that, so counting, the building was a threestorey building only. He 

granted development consent Dv' Council appealed to the Court of Appeal and. 

upon the hearing of the appeal. the question arose as to whether the Court of Appeal 

had jurisdiction, it being contended on behalf of the respondent that the matter 

determined by Cripps J. was one of fact and that no appeal lay from such decision to 

the Court of Appeal. 

Held: (I) The question whether the building was prohibited by cl 51 involved two 

steps. First, the Court had to determine the proper construction of the clause and, in 

particular, the meaning to be assigned to the word "storey". 

Hope v. Bathurs: City Counci/ (19801 41 L.G.R.A. 262 and Australian Gas Ligltt 

Co. Ltd. i' VoluerGeneral (1940) 40 S.R. (N.S.W.( 126. referred to. 

The second question is whether the proposed development fell within the 

ordinance description, properly interpreted, of prohibited buildings. This is a question 

of fact. 
As the first of the two relevant questions was one of law the Court of Appeal had 

jurisdiction to entertain the appeal. 
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The proposed building was a building containing more than three storeys. 

(Per Hutley iA.) A building does not cease to be a sevenstorey building because 

the various levels are stepped back. 

(Per Glass iA.) The number of floors or storeys in a building should be ascertained 

not by counting the number of different levels in it but by counting the number of 

levels of approximately similar floor area ranged abos'c the ground floor in a vertical 

plane and incorporated in its structure and then adding one. It is immaterial that the 

levels arc not themselves in a single vertical plane. There are not two storcys because 

of a merely internal change in level within what appears externally to be a single 

storey. 

(Per Samuels iA.) The word "floor" means an interior level forming part of the 

structure of the building. The number of floors may be ascertained by counting the 

number of different interior levels. 

5) (Per Hutley and Samuels JJ.A.. Glass J.A. dissenting) As the proposed 
dcse(opment was prohibited by the interim development order the matter ought not to 

be remitted to the Land and Environment Court. Rather, the orders made by the 

Land and Environment Court should be set aside and in lieu thereof it should be 

ordered that the appeal to that Court be dismissed. 

APPEAL. 

This was an appeal by a council to fhe Court of Appeal against a decision 
of the Land and Environment Court (Cripps J.) allowing the appeal to that 
Court by the respondent against refusal of development consent. The facts 
are set out in the judgment. 

Murray Wilcox Q.C. and P. D. McClellan, for the appellant. 

T. F. Al. Naughton and Miss W L. Robinson, for the respondent. 

Judgment resers'ed. 

Sept. 4 

HtJTLEY J.A. This is an appeal from a decision of Cripps J. in the Land 
and Environment Court giving developmental consent to the erection of a 
building in the Municipality of Leichhardt. The Court has jurisdiction only 
to entertain an appeal on a question of' law and the first submission of the 
respondent was that the issue decided by Cripps J. was one of fact and, 
therefore, no appeal lay. 

The respondent submittcd plans for the construction of a building or 
buildings on the waterfront, the structure following the contours of a cliff 
leading down to the waterfront. 

Among the objections made by the Council to the application for 
developmental consent were the terms of cI, 51 of the L.eichhardt Planning 
Schetne Ordinance objecting to giving consent on the ground that it was a 
building either containing more than four floors or more than three storeys, 
both of which were prohibited. A "storey" is defined in the ordinance as: 

"a floor other than a floor 
used principally for storage; or 
used wholly or partly for parking." 

it is clear from the terms of his Honour's judgment that he had to 
construe the meaning of ci. 51. It is clear that this involves a construction of 
the whole ordinance. Indeed, argument for the respondent relied in part 
upon the terms of ci. 52, as contrasted with ci. 51. The construction of a 
written instrument involves a question of law, even though questions of fact 

'I 
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(b) 	make such other order in relation to the appeal as seems fit." 
, Counsel for the respondent asked that the matter be remitted to the Land • 

and Environment Court, but was unable to suggest what practical advantage 
could flow from this. The application to the Court launched on 22nd 
September, 1980, was on the ground that the Council had not given a 
decision. The Council gave a decision refusing the application on 	16th 
October, 1980, on many grounds, one of which is, in my opinion, a complete 
bar, namely, that the development is prohibited under ci. 51. The appeal was 
treated as an appeal from the decision of the Council, even though it was 
given subsequently to the launching of the appeal. This was, no doubt, 
proper: see Grace Bros Piy Ltd s'. 	Willoughby Municipal Council (1981) 
44 L.G.R.A. 422. If the construction, which I favour, is correct, the only 
order which should have been made was that the application to the Land 
and Environment Court be dismissed. No order was made for the payment 
of costs and no application for costs of the hearing in the Land and 
Environment Court was made in this Court by the appellant. 

It was submitted that no order could be made finally disposing of the 
matter in this Court because the appeal was one of law only. In many eases 
no order fully disposing of the matter can be made, but where it can, I am 
unable to see that because the appeal is one of law alone that precludes a 
final order being made. Where the procedure is by case stated, there may be 
difficulties derived from that procedure. 

Appeals from the Workers' Compensation Commission where the facts 
are fully found, can be finally disposed of in an appellate court. In Darling 
island 	Stei'edoring 	Co. 	i. 	Hankinson 	(19671 	117 	C.L.R. 	19, 	at 
p. 28, Barsvick C.J. said: 

"Can the Court give effect to the only view of the facts which I think 
they 	bear, namely, 	that there 	was an 	injury within 	the unextended 
meaning 	of 	the 	definition 	causing 	incapacity 	both 	immediately and 
mediate)y through the acceleration of the disease. In my opinion, it can. 
The basic facts are found by the Commissioner and there is no need for 
this Court, in order to give effect to the interpretation of them to which I 
have referred, itself to find any fact. The Court is in such a case able to 
refer the facts to the appropriate category of injury, particularly where the 
question is whether there is any evidence to support the making of an 
award." 
The orders of the High Court are consistent with this view. This was an 

appeal 	by 	notice of motion 	(see 	the same case 	in this Court, 	(1966) 
67 S.R. (N.S.W.) 130) and is on all fours with this case from a procedural 
point of view. 

In my opinion, the appeal should be allowed, the orders made on 19th 
December, 1980, be set aside and in lieu it be ordered the application to the 
Land and Environment Court be dismissed. The appellant should have the 
costs of the appeal and the respondent, if qualified, a certificate under the 
Suitors'Fund Act. 

GLASS J.A. The appellant Council submits that Cripps J. sitting in the 
Land and Environment Court fell into error of law when he held that a 
building described in a certain development application was a three storey 
building. 	The 	plans 	showed 	a 	building 	containing 	thirty 	twobedroom 
residential units to be erected on ground which fronts the foreshore at 
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the true construction of the 
may also arise. The question being whether on  
whole of the ordinance, and, in particulars whether the proposed structure in 
this case comes within the prohibition in ci. 51, in my opinion, involves a 

hallenge to the jurisdiction of this Court is 
question of law and the c  

unfounded In construing ci. 51, his Honour said that it was "clearly concerned with 
the height equirement" If this is accepted, the question still arises as from 

r  
whence the height is to be considered. From the waterfront, it is apparent 
from the plans that this would be a sevcn.StOreY building. It does not, in my 
opinion, cease to be such a building because the various levels are stepped 

back. His Honour said: 
"... the design of this building is such that the front walls of the units 

on the fourth level are in line with the rear walls of the units of the first 
level and the front wails of the units at the fifth leve) are in line with the 
rear walls of the units of the second level and so on. Adopting the 
approach of the Department of Environment and planning and the 
approach adopted by all experts in this matter I have concluded this is a 

three storey building." 
The construction of an ordinary word such as "storey" is not a matter of 

expert evidence. The word is not a technical one, except to the extent that it 
is defined in the ordinance itself; that definition does not bring any technical 
term into play, the word "floor" itself being an ordinary English word. 

The 
Laichhardt Draft Planning Scheme Ordinance is 

not something which 

is drafted for the benefit of the technical experts in 
	Department of the  

Environment and planning where it uses terms of common parlancC it 
presumablY uses them in the way they are ordinarilY understood, except 
where specially defined. It would be strange if the eloquent pleas which are 

daily pouring from the lips of law reformers that the law should be expressed 
in plain language had not been heard by the draftsmen of environmental 

plans which are to be put into the hands of the ordinary cit
izen to be acted 

on by him at least in the first instance without technical assistance. This is 
one field of law in which verbal technicalitY has no part. Though his 

this structure "could not, in my opinion, be described as a 
Honour said that  seven.storeY development," I am quite unable to see it could be described in allowed, as the 
any other terms. In my opinion, the appeal should be  

developmelit is prohibited of law. I am uf the opinion that the 
The appeal to this Court is solely one  

judgment under appeal contains errors of law, in that the construction of 

ci. 51 of the 
Laichhard( Planning Scheme Ordinance 

was erroneous. The 

application was for development consent, the plans show what was intended. 
On the construction .oi the application and the ordinance which I favour, the 
appeal to the Land and Environment Court should have been dismissed, 

despite the "
0e

rwhelmtng town planning considerations favouring this 

development", to quote the judgment of Cripps I. 
The powers of this Court are set out in s. 57 (2) of the 

Land and 

Environment Court Act, 
1979, which reads as follows: 

"On the hearing of an appeal under subsection (1) the Supreme Court 

shall - (a) remit the matter to the Court for determination by the Court in 
accordance with the decision of the Supreme Court; or 
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Johnson's Bay on the eastern boundary and rises from southeast to 

southwest. It also has a cliff running through the middle in a north-south 
line. The proposed structure to be stepped back into the rising land would 
contain seven levels at the southern end and five levels at the northern end. 

The appellant Council refused the development apphcation upon the 
ground, inter alia, that the proposed building contravened the provisions of 

ci. 51 of the Leichhardt Planning Scheme Ordinance which reads as follows: 

"(I) This clause applies to buildings used as dwelling-houses or 

residential flat buildings. 
A building containing more than 4 floors shall not be erected. 

A building containing more than 3 storeys shall not be erected." 

Floor is not defined but cI. 3 of the ordinance defines storey as follows: 

'"storcy' means a floor other than a floor - 

used principally for storage; or 
used wholly or partly for parking;". 

The plans showed that the building was so designed that the front walls of 
units on the fourth level were in line with the rear walls of the units on the 

first level. The same position applied mutatis mutandis to the units on the 
fifth level in relation to the second, the sixth in relation to the third, the 

seventh in relation to the fourth. In other words there was no part of the 
building which rose from the ground in the vertical plane for a distance of 
more than three storeys. Having regard to these matters the learned judge 
held that the building for which the plans provided was a three-storey 
building and did not offend against the prohibition contained in ci. SI of the 

ordinance. 
The appellant submits that the subject decision involved legal error. The 

respondent submits first that the question decided by his Honour was one of 
fact from which no appeal lies and second that if a question of law was 

involved his Honour fell into no error. 
The Land and Environment Court in determining the appeal was 

exercising an original jurisdiction to hear and determine the developer's 

application for consent: Randivick Municipal Council V. Janlz Constructions 

Pry Ltd (1976) 35 L.G.R.A. 70. To do so it was required inter alia to decide: 

(I) what was the proper construction of the prohibition contained in ci. 51 
and in particular what meaning should be assigned to the word storey? 

(2) whether the proposed structure fell within that prohibition properly 

construed. 
The first is a question of law although it may incorporate a question of 

fact as to the meaning of an ordinary English word, Hope v. Bathurst City 

Council (1980) 41 L.G.R.A. 262, at pp. 266, 267; Australian Gas Light Co. 

Ltd v. Valuer-General (1940) 40 S.R. (N.S.W.) 126, at p.  137. Nevertheless 

the ultimate question of construction posed by ci. SI, viz, to what kind of 
buildings is the prohibition directed, is a question of law. 

The next question for his Honour was whether the proposed development 
fell within the ordinance description of prohibited buildings. There has been 
division of opinion as to whether a conclusion, when the facts are fully 

found, that a state of affairs falls inside or outside a statutory descnption is 

one of law or fact: Mattin.son v. Multiplo Incubators Pry Ltd (1977) 

I N.S.W.L.R. 368, at p.  372. In Hope v. Ba!hurst City Council (1980) 

41 L.G.R.A. 262, the High Court has decisively favoured the latter view. 
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The conclusion of Rath J. was not displaced because in deciding a question 

of law he came to the wrong conclusion. It was set aside because in deciding 
a question of fact he came to a conclusion which was not reasonably open 
on the facts which he had found. It was a finding of fact which was wrong 

in law, Australian Gas Light Co. Ltd v. Valiier.Genera/ (1940) 

40 S.R. (N.S.W.) 126, at p. 138; Federal Commissioner of Taxation v. 

Broken Hill South Ltd (1941) 65 C.L.R. 150, at p. 160; New South Wales 

Associated Blu&metal Quarries Ltd s Federal Commissioner of Taxation 

(1956) 94 C.L.R. 509, at p. 512. Of course if more than one conclusion is 
open on a given set of facts the conclusion reached is a finding of fact which 

is in law unimpeachable, Hope v. Bathurst City  Council (1980) 

41 L.G.R.A 262, at p. 348. The difference between a wrong decision of a 
question of law and a decision of a question of fact which is wrong in law is 

no mere quibble. it is proper to describe a jury verdict which has no support 
in the evidence as wrong in law although no questions of law are confided to 
the decision of jurors. Further, if it were true to say that, once the facts are 
found, the conclusion whether they fail within a statutory description is a 
conclusion of law it would be possible to appeal by way of stated case 
against every decision rendered in the Workers' Compensation Commission. 

It is important I believe not to allow these two questions viz, the legal 

question of interpreting the ordinance and the factual question of classifying 
the proposed development to be telescoped into one. This is what happens if 
upon an examination of the plans the inquiry is framed so as to ask: is this a 
building containing three or more than three storcys? The question so put 
cannot be answered without first deciding what is the meaning of storey and 
floor in the prohibition. If this first question is elided from consideration, a 
conclusion of fact is being reached by applying a concealed first premise 

being one of law which has not been examined. 

Before recording th 	
pe e competing submissions made for apllant and 

respondent on the question of construction, it is useful to note how cli. 51(2) 

and 51(3) interact with the definition of storey and the absence of a 
definition of floor. They collectively prohibit, it seems to me, the erection of 

any building which contains more than three storeys (not counting parking 
floors and storage floors) or which contains more than four floors (counting 
parking or storage floors). So although floor and storey are defined in 
relation to each other they are not defined in relation to the building which 

contains them. It is forbidden to have more than a certain number of them 
within the building but how you reckon the number contained in a building 

is left undefined. 
Upon the construction question of how you calculate the number of floors 

or storeys in a building the contentions ranged in opposition were as follows. 
The Council submitted that his Honour fell into legal error when he refused 
to construe the words storey and floor as synonymous with floor level. 
According to this approach one simply counts the number of different 

4 . 
 horizontal levels in the building and this yields the number of floors or 

storeys. Reference was made to a judicial observation that a floor is the 

• ' lower surface of an enclosed space": Sullivan v. Hall Russell & Co. Ltd 

(1964) S.L.T. 192, at p. 193. So it was implied that you simply count the 
number of enclosed spaces. But this could not be right since it would yield a 
number of different floors on the same horis.ontal level. For the respondent 
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it was submitted that no error was disclosed because storcy meant a level 
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first submission that his  
superimposed 	vertically upon another level. 	Its counsel 	referred 	to the It 	S now neccsrY to consider the appellantS 

the clause. There is substance in its 'each Shorter Oxford Dictionary which defines storcy 	meaning 	of the 

stages or portions one above the other of which a building consists" and 

Honour fell into legal error in construing 
complaint that his Honour erred when he adopted the approach of the 

"that 	height of the proposal  
submitted that the tt to be applied upon the proper construction of the 

building 	at any 

) 	 the Department of Environment and Planning 
be measured in terms of the height defined by 

c lause is "how many storeys above ground does the 	rise 

;._'._ 	
for the above site could 

floors vertically from any point above the natural ground level". 
point?" 

The word storey, it seems, is always used to denote a structural feature of 

storeys or 	 vant to the question of the 
Not only were the views of the commission irrele  

but in addition their views were dtrected to the 
 a building. Floor, on the other hand, is sometimes used in that sense but at 

other times denotes merely a feature of an enclosed space. It is clear that the 

meaning of the ordinance 

. 	

measurement of the height of the proposed development and not to the 
more than a given 

ordinance uses floor 	in 	the former sense. So the problem in 	point of meaning of a prohibition on buildings which contained 

construction is to decide what meaning the terms floor and storey bear in a number of floors or storeyS. 

clause which says that a building may not contain more than a certain 
number of them. I do not think that the prohibition is simply directed to the 

Since his Honour, with respect to him, misconstrued the relevant clause, it 
to determine afresh the question of fact whether the proposal 

number of horizontal levels in the building. I think that it is directed to those 
is necessary 

against the prohibition in the clause properly construed. If only one 
offended 

levels in the building which form part of its structural unity as a building. A iii fact were open upon the evidence, it 	
ould not be necessary to 

conclusion 
house which to an external viewer has one storey only may be so designed 

in 
refer this question back to the Land and Environment Court since our 

that there is on to say 	 ly 
that in some rooms on the ground floor the floor level is higher than power to decide questions of law would permit us the above definition is others. I do not believe that it would accord with ordinary linguistic usage to 
describe it as a two storcy house. This suggests to me that one determines 

one finding of fact open in point of law. But when 
in the evidence, I am not convinced that only one 

the number of floors or storeys in a building not by counting the number of 
applied to the facts proved 

to that question of fact is open in point of law. answer 
different levels in it but by counting the number of levels of approximately fact to be answered may be posed in the following 
similar floor area ranged above the ground floor in a vertical plane and 
incorporated in its structure and then adding one. I would stress ground 

The question of 	 of any building 
. 	 . extended form. Given that the ordinance forbids the erection  

horizontal plane forming part 
floor and not ground. If a building has six levels verticall 	superimposed which contains more than three levels in the 

in whole or in part above each other 
above each other and three of them are below ground level it would of its structure as a building and place 

is this such a building? I do not think that the answer 
according to this construction be a six-storcy not a three-storey building. in the vertical plane, 

of fact is so obvious that only one conclusion is reasonably 
to this question On the other hand I see no reason why a building containing 	wo floor 

does a 	
which in point of doctrine can only be one of fact 

. 	 open. Nor 	question 
levels, one superimposed vertically on top of the other, would cease to be a of law because to answer it. tt is necessary' to consider 
two storey building because those horizontal levels do not coincide in the . 	 become a question 

in the form of plans. In any event the plans form 
- 	 documentary evidence vertical plane In other words one storey may be stepped back on the storey the evidentiarY material to be evaluated before reaching an 

"No below. So I would construe cI. 5 ](3) of the ordinance as if it read: only part of 
that a tribunal of fact examining all relevant evidence and 

building shall be erected which contains more than three levels which form answer. I consider 
this question would need to weigh and choose between 

part of its structural unity and are vertically superimposed upon each other 4 	 having to answer 	 r it could be said the following kind. In favour of the develope  
in whole or in part". Architectural ingenuity can produce a numberless arguments of 

of the building plans can be made which shows it rising 
variety of designs for buildings occupying different levels, particularly when 
applied to rising ground. It is not possible to give a construction to cl. SI 

. 	
that no section 
vertically for more than three stores's. On the other hand the Council could 

building as shown in section B of 
which will supply an anwer to the question arising in these multifarious 

does 

respond that, if you look at the proposed 
levels 1, 2 and 3 contain three storeys and so do levels 4, 5 and 6 

the plans, circumstances whether the number of storeys in the building does or the building containing all these levels contains more than 
and accordingly not exceed three. The proposed design will ruire consideration in order to It might also urge that, because the front wall of level 4 

determine whether in point of fact it should or should not be classified as three storeys. 
with the rear wall of level I, it is proper to conclude that levels 1, 

. 	 coincides falling within the description of buildings according to the meaning assigned 2, 3 and 4 contain four storeys. These are questions of degree and fact not 
by this construction. 

It was urged upon us that some assistance in the task of construction 

They 
open to determination in an appeal limited to questions of law only. 

be remitted to the 	
nd and Environment Court for 

should therefore 
could be gained from cI. 52 which imposes heit limitations of vertical decision having regard to the proper construction of the ordinance. 
distance from ceiling to ground level. The clause does not apply to the 
subject development. On the other hand cI. 50 (which also does not apply to 

-. 
The appellant Council also submitted that the Court erred 

each level constiin law when it tuted a further 
it) is concerned with limitations on bulk expressed in terms of floor space refused to find that the open air terraces on 

level 4 was a fourth storey measuring  
ratios. 	I can derive from these conflicting signals no indication of the storey so that e.g. the front terrace on 

1. In 	opinion, having regard to the meaning of storey 
purpose behind Cl. 51 in a way which could influence its construction. upwards from level 	my 

open terrace necessarily falls outside that description 
already discussed, an 
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and his Honour's finding of fact to that effect was in law the only .. order to do so it would be necessary to discard what J regard as the ordinary 
conclusion open to him. ; 	..-

. 
meaning of "floor" in favour of some other meaning required to give effect 

I would therefore propose that the appeal be allowed with costs, the to the perceived intention of ci. 51 yielded by its examination in the context 
respondent to have a certificate under the Suitors Fund Ac!. The matter > 	. of the ordinance as a whole: see Cooper Brookes ()Vollongong) Pty Ltd v. 
should be remitted 	to the 	Land and 	Environment Court 	for further Commissioner of Taxation (1981) 55 A.L.J.R. 434. The respondent submits 
determination in accordance with this decision. . that: 

SAML-ELS J.A. I have had the advantage of reading the judgments prepared "The purpose of cl. 51 is to provide a height control. This is achieved by 
by Hutley J.A. and Glass iA., and I am relieved from setting out all the : relating the number of storeys to natural ground level - so that the 
facts. I agree that Cripps J. applied a wrong criterion by which to construe , building at 	no point stands proud of the ground by more 	than 	the 
cI. 51 	of the ordinance, and 	that 	we 	must 	therefore attempt 	the task prescribed limit.' 
ourselves It seems to me that this argument runs into difficulties at the outset. No 

The ordinance does not 	contain 	a definition of "floor", but defines doubt Cl. 51 does provide control over the height of buildings. But this is not 
"storey" to mean a floor subject to an exception which is not direcily to say that this is its sole or predominant purpose. It is intended, to my 
material. Hence the appropriate question is whether this building contains mind, 	to 	serve 	another 	purpose 	too, 	and 	its 	language 	should 	not 	be 
more than four floors: and the answer first entails ascertaining the meaning construed so as to advance one purpose while stultifying the other. 
of the word "floor" in cl. SI of the ordinance Obviously, one effect of cI. 51, however construed, must be to control the 

In the context of ci. 51 "floor", in its ordinary sense, means level, layer height of dwellinghouses or residential flat buildings. But it makes no express 
or stratum, rather than "the under surface of the interior of a room" (Shorter reference to height. Clause 52, however, does; and it is concerned solely with 
Osford English Dictionary) or "the lower surface of an enclosed space", height 	control 	(and 	see 	cl. 35 	(I) 	(e)). 	It 	adopts 	the 	mode 	of 	vertical 
Sullivan v. Hall Russell & Co. Ltd [1964] S.L.T. 192, at p.  193. Although measurement - from natural ground level - which the respondent seeks to 
cl. 3 (l) of the ordinance defines "stores" in terms of "floor", and not the imply into cI. 51. but which the exprcssio unius rule would tend to exclude. 
other way about, I think that "floor" in Cl. 51 bears the meaning attributed In any case cI. SI has another clear purpose which is to limit the size of 
to "storey" by the Shorter Oaford English Dictionary, namely, "each of the .... buildings and thus to control the density of population in the area. There are 
stages or portions one above the other of which a building consists". I would other provisions, in the ordinance and in the Local Government Act itself. 
add "levels" as a current and relevant synonym for "stages" or "portions" which are designed to control the density of development, and which form, 
But the phrase "one above the other" does not mean "one directly above the ., with 	ci. SI, 	a 	linked 	code 	regulating 	various 	critical 	aspects 	of 	the 
other", because "above" does not ordinarily mean "directly above" i.e. in development of land for, and the building of, residential flat buildings. 
precisely the same vertical plane, but only "higher than", Usually, it is true .., Clause 55 controls the density of development by specifying a minimum 
the floors, storeys or levels of a building are found directly one above the relationship between the floor space of each dwelling in a residential flat 
other or others; 	but 	this circumstance cannot determine the meaning ': building and the site area. Schedule 7 is concerned with building regulations 
ordinarily given to those words. The idea of multiple or comparative levels :.- (per McClelland J. McDonald Industries v. Sydney C'ity Council (1980) 
involves difference in the horizontal plane. Hence a difference in level is 43 L.G.R.A. 428) and determines site coverage and set back from bound- 
established whenever one object, assuming a common datum point, is higher  aries. 	It specifies the proportion of the area of the allotment which a 
or lower than another. In that event there are two levels, even though the . 	. 	.•. residential flat building may occupy, according to its number of stores. It 
higher level is not superimposed directly above the lower. 	Assume 	a contemplates buildings of one, two and three storcys, and of unlimited 
building, stepped back into a rising slope with ten "steps" incorporated in its . storeys, namely, "a building containing more than two storeys". Hence both 
structure, none of which is directly above the "step" below, in the fashion of ' 	' site coverage and setback depend upon the number of storeys which the 
the treads and risers of an ordinary staircase. I do not see how ,  it would be building contains. Schedule 7, amongst other things, provides that in certain 
possible to conclude otherwise than that this was a building which contained cases the total floor plan area shall not exceed one and one-half times the 
ten levels or floors; the alternative being to say that it contained only one. total area of the site. It defines "total floor plan areas" to mean "the sum of 

In my opinion, "floor" in cI, 51 means an interior level forming part of the ' the floor plan areas of the various storeys" and the floor plan area of any 
structure of the building. In order to ascertain whether this building contains . 	. storey to mean "the area contained within the external boundaries of such 
more than three floors it is necessary only to start at the bottom and count . 	. storey as shown on the floor plan". 
the different interior levels as they ascend. The only answer open (Hope s'. It is evident that the schedule has regard to storeys both as a measure of 
Bathurst City Council (1980) 41 L.G.R.A. 262) is, in my opinion, that the height and a measure of area. Since the number of storeys which a building 
building contains more than three floors. Indeed, given the construction that . 	

,,,..' contains must be ascertained for the purposes of cI. 51 and Schedule 7, 
I would place upon cI, 51 I do not think that the respondent would argue .., which are each concerned with height control and part of a connected code, 
the contrary. it is necessary to give "storey" the same meaning in each of them; or, at 

It is therefore necessary for the respondent to attribute to "floor" a least, since the schedule doe.s not define "storcy" while the ordinance does, 
meaning which will justify the conclusion at which Cripps I. arrived. In to give "floor" in cl. 51 and "storey" in the schedule consistent meanings. It 
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may be that the use of the word "storey" in cl. 51 is deliberately designed to 
link up with Schedule 7. It does not, I think, appear any where else in the 
ordinance (except in ci. 3 (1)) and seems quite unnecessary where it does 

appear, having regard to us definition. Clearly "storey" cannot bear the 

meaning which the respondent would assign to "floor"; because the result 
would be simply to exclude areas of a building from any consideration for 
the purposes of the schedule. It would, for example, be quite misleading to 
calculate the total floor plan area of this building by including only the area 

of any three storeys. 
Accordingly, the respondent's first proposition, that the purpose (semble, 

the sole purpose) of cl. 51 is to provide a height control is not made good. 
Clause 51 does not yield any intention which requires "floor" to be read in a 
way which would facilitate a particular, or any, view of town planning 
considerations regarding height control. A literal construction would not 
produce a result so inconvenient or unjust as to demand its rejection. As I 
have pointed out, cl. 51 does not expressly mention height: it requires a 
count to be made of the number of floors in a building. There are sensible 
reasons why it should be framed in this way. I can see no warrant for the 
conclusion that in making the required count the ordinary meaning of 
"floor" should be eschewed, and the aggregation confined to those floors 

which lie, wholly or partly, in the same vertical plane. 
I attach to these reasons a copy of a photograph showing the eastern 

elevation of the proposed development as it would appear viewed from 

Peacock Point. 
I agree with the orders proposed by Hutley J.A. 

Appeal allowed. Orders of the Land and Environment Court set aside 
and application dismissed. Appellant to have costs of the appeal. 
certificate under the Suitors Fund Act. 

Solicitors for the appellant: Pike Pike and Fen wick. 

Solicitors for the respondent: Robert Barge & Co. 	 M.R.V. 
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[SUPREME COURT OF NEW SOUTH WALES (COURT OF APPEAL)] APPEAL. 

ROCKDALE MUNICIPAL COUNCIL s'. This 	was an appeal against judgment entered 	for the plaintiff in an 
TANDEL CORPORATION PTY LTD action in the District Court to recover a payment made by the plaintiff to 

[MoFFlrr P., GLASS AND SAMUELS JJ.A.] 
the defendant. The facts are set out in the judgments. 

II 

Oct. 14, 1974; April 29, 1975. 

Town planning— Development consent— condition requiring ft onetary 
contribution for provision of open space— Whether payment tnade as 
a result of coercion— Validity of condition— County of Curnberland 
Planning Scheme Ordinance, ci. 27. 

Ouse 27 of the county of Comber/and Planning Scheme Ordinance provides that 
the responsible authority in respect of any application for consent to erect a building, 
shall decide whether to give or withhold consent and may, in granting a consent, attach 
conditions. A proviso to that clause requires the authority in respect of any such 
application to take into consideration, inter alia, the existing and likely future amenity 
of the neighbourhood, including the question of whcthcr the proposed development is 
likely to cause injury to such amenity, and the circumstances of the case and the public 
interest. 

The respondent sought the approval of the Council to the erection of a three-storcy 
residential flat building containing twelve units and at the same time applied for 
development consent. The Council by kiter informed the respondent that although it 
was not prepared to approve the proposal as submitted as the design was considered in 
cenain respects to be inadequate it would be prepared to approsc amended plans subject 
to the payment of a contribution of $3,000 for public open space. The respondent 
subsequently lodged an amended plan and prior to any approval paid to the council the 
sum of $3,000. Council approved the amended plans unconditionally. 

The respondent sued to recover the payment in an action commenced in the District 
Coun. The trial judge found that the respondent had been coerced into making the 
payment and that as payment of the money was effected pnor to any consent and not as 
a result of a condition attached to the Council's fitial approval it was unnecessary to 
dccidc whcther the Council had power to require a cotttribution as a condition of givitig 
its consent to a development. 

lie/il: (I) That the trial judge was not entitled to find a verdict for the pl.sintilf without 
First finding that the Council had no power no impose as a condition of the development 
consent that the plaintiff pay the $3,000 in question. 

That the question for decision was whether the course of the dealings between the 
Council and the developer amounted, on a proper analysis, to the grant of consent 
conditional on a money payment. 

That the trial judgc's failure to consider whcthr thi. Cuuii.,il had the powet to 
Impose such a condition and whether in its dealings with the respondent it had exercised 
such a powvr meant that the action must be set down for a new trial. 

(Per Glass and Samuels JJ,A., Moffitt P. not deciding.) That a condition requiring 
a payment of money is not necessarily invalid. Whilst it is not open to a council to 
require a payment merely for the purpose of augmenting its revenue it may require a 
contribution towards the cost of open space if the money is impressed with a trust which 
would prevent its expenditure for any other purpose and the space is so proximate to 
the development site as to present a reasonable connexion with the needs generated by 

Wocilworths Properties Psy Ltd v. Ku.ring.gai .%lunicipal Council (1964) 10 L.G.R.A. 
177; Gil/ott v. Hornsby Shire Council(1964) 10 L.G.R A 2S5. Jumal Developntents Pt3' 

Ltd v. Pa,ramo:ra City Council (1969) Ii L.G.R.A. Ill; G,o,is'ille l)eiieloprnents Piy 

Lid Y. Ilotroyd Municipal Council (1969) IS L.G.R.A. 34. discussed. 
Allen Commercial Constructions Pt3 Ltd v. North Sydney .%lunicipal Council (1970) 

20 L.G.R.A. 208, applied.  

ilfurrav Wilcox, for the appellant. 

B. S. J. UKeefe, for the respondent. 

Judgment reserved. 

April 29, 

Mortirr P. 1 have had the benefit of reading the judgment of Glass J.A. 

and agree that the learned trial judge was not entitled to find a verdict for 

the plaintiff without first ftnding that the Council had no power to impose 

as a condition of the development consent that the plaintiff pay the S3,000 

in question. This means that an error of law has been demonstrated 

sufficient to invalidate the decision at first instance. This raises a series of 

questions. The plaintiff and the defendant each contend that in 
consequence it is entitled to a verdict. For either contention to succeed, the 
Dislrict Court Act, s. 128 (3) (b) requires that the right to the verdict 
claimed must be as a matter of law. Otherwise the appropriate course is to 
order a new trial: s. 128 (3) (c). 

The learned judge determined that there was coercion of the respondent 

causing him to pay the $3,000, treating as irrelevant any invalidity of the 

condilton requiring the payment of the $3,000. He must have treated as 

irrelevant the nature of or the circumstances concerning any such 

invalidity. Whether there was coercion can only be determined by relating 

the conduct of the person said to be coerced to the precise acts found to be 

an invalid exercise of power. Therefore it now becomes necessary to 

determine not only whether the Council had power to impose the condition 

in question, but also to redetermine whether the respondent made the pay-

ment as a result of coercion. As was pointed out in Liod v. Robinson (I), 
a finding that a condition to an approval is invalid does not necessarily 

mean that the approval will stand freed from the void condition or that the 

Council is bound to give a fresh approval subject to no other condition 

than that declared invalid. By way of illustration, in a case where a 

somewhat similar condition was imposed by a Council. Holland J. found 

the consequence of invalidity of the condition was that the development 
consent itself was void (Greek Australia Finance Corporation Pt;' Ltd v. 
The Council of the City of Sydney (2)). 

In the present case a possible view is that the payment was made not by 

reason of oppression, but in order, at all costs, to retain and act upon the 

consent to the development, the consent being considered doubtfuUy 

vulnerable if the condition were challenged prior to being acted upon. 

Further, as the view must have been well open that any invalidity of the 

condition would depend upon the Council being unable to relate their 

exercise of power to some fund or project having a sufficiently direct 

connexion with the development, a developer such as the respondent could 

well have expected that the exercise by him of the right of appeal to the 

Local Government Tribunal, referred to in the Council's letter to him of 

(I) (1962) 8 L.G.R.A. 247, at p.  253. 	 (2) (1974) 29 L.G.R.A. 130. 
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2nd March, 1973, even if successful, could only have delayed consent until 
the Council required a more proximate alternative to aid its planning 
policy. It is relevant to note that the respondent paid the $3,000 without 

• waiting until the development application was more formally dealt with 
and did not seek to exercise any right of appeal. The respondent is a 
company which purchases real estate without development consent and 
then sells with or subject to such consent. In this instance it purchased the 

• land for $65,000, then sold it subject to obtaining the necessary consents, 
then completed the sale for $95,700 some two months after the initial 
purchase. It was conceded that the principal reason for the increase in price 
was the Council approval. After completion it commenced this proceeding 
to recover the moneys paid. It is not the function of this Court in this 
appeal to determine any factual issue, but reference to these facts are 
sufficient to indicate that it is necessary to review the entire issues in the 
light of the particular lindings concerning the asserted invalidity of the 
condition. It follows that, whatever be the legal conclusion upon the 
cvidence as it now stands as to the validity of the condition, the respondent 
is not entitled as a matter of law to retain its verdict. 

The appellant's claim to a verdict raises, at least to some degree, before 
us the question, not resolved by the learned trial judge, namely whether the 
Council had the power to impose as a condition to a development consent 
a condition in the terms it foreshadowed. If the learned trial judge as a 
matter of law were bound to hold that the imposition of the condition was 
valid, then the plaintiff must fail for s. 128 (3) (b) of the District Court Act, 
earlier referred to, would dictate that a verdict should now be entered for 
the appellant. In my view, for the reasons I will shortly indicate, the judge 
was not bound as a matter of law to find the condition was valid upon the 
evidence before him. 

The reverse position, however, does not apply. If, upon some basis upon 
the evidence at the trial, the imposition of the condition, even as a matter 
of law, appears to be beyond power, the respondent, for the reasons just 
indicated, would not be entitled to a verdict as a matter of law. As the case 
will have to be retried, the question arises whether it is desirable now to 
express'conclusions concerning the alleged invalidity of the condition based 
on the evidence as it now is. The respondent submitted that, on a number 
of alternate bases, the condition imposed was invalid. The argument at one 
extreme was that a condition to a development consent requiring a money 
payment was invalid. An alternate argument at the other extreme accepted 
that a condition of this type could be imposed, but asserted that the width 
of possible uses of the money exacted open to be found on the evidence, 
demonstrated uses so remote from the development of the subject land that 
imposition of the condition was beyond power. To pronounce upon the 

respondent's submissions as to the significance in law of the evidence as it 
now stands would only serve to provide dicta. Apart from the usual 
disadvantages associated with such pronouncements, I think there are 
cogent reasons why this Court should abstain from expressing conclusions 
as to the invalidity of the condition upon the evidence as it now stands. 
The issue between the parties as confined by the somewhat indirect and 
unclear evidence as it now stands may not be quite the same upon the 
second trial and any dicta may prove irrelevant to any final decision based 
upon a presentation of the full documentary evidence, lit the present case 

there are other serious disadvantages. It appears that of fairly recent times 
it has been the extensive practice of some councils to impose conditions to 
development consents requiring the payment of money. Councils and 
developers have an interest in this type of question. It is important that an 
interested party be not disadvantaged by having a decision considered 

adverse, which cannot be tested by further appeal. This very problem in 
this very field is illustrated by litigation resulting in the decision of this 
Court given today in Greek Australian Finance Corporation Piy Ltd v. 
The Council of the City of Sydney (3). Certainty is called for. If the field is 
one where the power to impose conditions upon the grant of development 
consents ought desirably to be wide enough to include the imposition of 
conditions requiring money contribution to Council development projects 
in which the public generally is interested, as well may be desirable, there 
would be much benefit in a legislative amendment expressly granting the 
power and providing express financial provision within the scheme of 
Pt VII of the Local Govern,i,',tt Act ensuring use for properly designated 
purposes: Cf. s. 333 (2). In default of any such amendment, it is better in 
my view that the determination of this class of question be reserved by this 

Court until it can be directly and authoritatively decided and an aggrieved 
party can, if he wishes test our decision upon appeal. I think it desirable 
without deciding the question, to indicate the ambit of such question. In 
the end it will be necessary to embark upon it to some degree in order to 

deal with the appellant's claim to a verdict from us earlier referred to. 

The question is whether it is beyond the power conferred by cI. 27 of the 
County of Curnberland Planning Scheme Ordinance to impose conditions 
requiring a money contribution for intended use in the acquisition of land 
by the Council for general public use, the land to be acquired being outside 
the land the subject of the development consent. The question must be 
regarded as an open one at least so far as this Court is concerned. The 
analysis of the relevant decisions by Holland J. in the case earlier referred 
to demonstrates this. While ultimately the approach of Walsh J. in Allen 
Commercial Construct:00 Ptr Ltd v. North Sydney Municipal Council (4) 
must be the guide to the question of construction and while the matter 
cannot be resolved simply by an inquiry whether the exacting of the money 
is in the nature of a tax (Mars/i V. S/iire of Serpentine.Jarrahdal (5)), the 
problem seems to remain, despite the label a council may put upon moneys 

collected, that such moneys do not appear to fall into any category of a 
council's funds provided for in Pt \'lI of the Local Government Act other 
than the general fund, that they do not appear to fall within any category 
of trust fund in S. III or to be subject to legislative restrictions upon use 
such as is provided in s. III (2). If they are held as part of the general 
funds, their use or variation of use would appear to be subject to the 
decision or variation of decision of the Council from time to time. The lack 

of express power in cl. 27 is to be compared with that provided in s. 333 (2). 
Upon this subject the ultimate views of Else-Mitchell J. in Granville 
Developments Pxy Ltd v. Ho/royd Municipal Council (6) warrant 
consideration. 

As I have said I prefer to treat the question, just referred to, as an open 
one. It is upon a narrower, and clearer ground that I reject the appellant's 

(1974) 29 L.G.R.A. 130. 	 (5) (1966) 20 C.L . R. 572, at p. 580. (1970) 20 L.G.R..A. 208, at pp 215. 2t6. 	(6) (1969) 18 L.G.R A. 34, at pp. 37, 38. 



said that as a matter of law there must be a. finding that the imposition of 
the condition was valid. 

In my view the following orders should be made: The notice of appeal 
may be amended to include a claim for a new trial; the appeal is allowed 
with coss; the verdict set aside and a new trial ordered; the costs of the 
first trial to abide the event of the new trial. Thc respondent to have a 
certificate under the Suitors' Fund Act. 

GLASS J.A. This is an appeal against a verdict in the suns of $3,000 
recovered in an action heard in the District Court. The plaintiff in the 
action, Tandel Corporation Pty Ltd (which I shall call the developer) 
claimed that the defendant, the Council of the Municipality of Rockdale, 
(which I shall call the Council) was indebted to it for money had and 
received by the defendant for the use of the plaintiff. 

It is necessary to recapitulate the facts which were proved before his 
Honour largely by means of documentary evidence. On the 14ih 
December, 1972, the Council resolved to adopt a recommendation of its 
Buildings, Subdivisions and Developments Committee made in the 
following terms: 

The Committee RECOMMENDED that, from 1st January, 1973 Council's 
Residential Flat Building 2C Code be amended by including the following 
clause: 

"An area of 400 sq. feet per unit shall be allowed for public recreation 
purposes within the site; such may not be included in calculating the site 
area of the property, or a contribution of $250.00 per unit in lieu of 
providing the area required, the contribution to be paid at the time of 
lodging the building application and held in Council's Trust Fund. 

"The Committee further REcoINatiNDED that the Ward Aldermen 
designate the areas to be acquired from the contributions so paid. 

"The Committee also REcoi1siLNOso that consideration be gi\cn in 
Council's Varying Scheme, to zoning the areas to be acquired for open 
space purposes from the contributions paid by the developers; the 
Officers to report on this proposal." 

Some time before the 26th January, 1973, the developer contracted to 
buy a block of land in President Avenue, Kogarah. It sought approval for 
the erection on that site of a three storcy residential flat building containing 
twelve units and at the same time it applied for development consent. On 
the 1st March, 1 1)73, the two applications came before a meeting of the 
Council together with another recommendation from its aforesaid 
Committee. The Council adopted that recommendation and by letter of the 
2nd March, 1973, informed the developer of its decision. The letter from 
the town clerk reads as follows: 

"1 wish to say that the matter was discussed by Council at its last 
meeting, but it regrets that it is unable to approve the proposal as 
submitted in terms of Section 313 of the Local Government Act, 1919 as 
amended, for the reason that the design is unsatisfactory in that- 

Eighteen balconies do not have a minimum width of 5-ft. for at least 
60 sq. feet of the area, 

Twelve kitchen alcoves are, in fact, kitchens and have floor areas 
less than that required by Ordinance 71. 

I am to add, however, that Council is prepared to approve final plans 
and specifications complying in all respects with the requirements of the 
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request for a verdict. For this purpose I will assume that it council is 
•  empowered in an appropriate case to impose as a condition of granting a 

development consent that the developer contribute moneys for the 
• acquisition of open space land for general use outside the subject land. A 

valid exercise of that power however would need to have sufficient relation 
to the exercise of the power to grant or withhold development consent, 
having regard to the terms of ci. 27. it would be open to the trial judge to 
find on the facts that the purpose for which the money was exacted was so 
unrelated to the exercise of the powers in question that there was no valid 
exercise of the power to impose the condition and that the condition was 
void. A similar question arose in a slightly different context in Lloyd v. 
Robinson (7) in which Kisto, Menzies and Owen JJ. said: 

"The assumption may be accepted that the statutory power to annex 
conditions to an approval of a subdivision does not extend to requiring 
the setting aside for public recreation of land which is so unrelated to the 
land to be subdivided, because of remoteness from it or some other 
circumstance, that there is no real connexion between the provision of 
the open space and the contemplated development of the area to be 
subdivided." 
See Allen Commercial Constructjon.c Pry Ltd Y. North Sjdney 

Municipal Council (supra). 

The evidence before the trial judge leaves open the view that the purpose 
for which the $3,000 was exacted and/or the purpose for which the Council 
might decide to use it, were so remote from any development consideration 
relevant to the subject land that the imposition of the condition was not in 

• exercise of the power provided by cI. 27. It can be observed that the 
recommendation of the Building Subdivisions and Development Com-
mittee, adopted by the Council on 14th December, 1972, and set out in the 
judgment of Glass J.A., while providing a scheme of general application, 
did not relate it to any specific projects and went no further than provide 
for the ward aldermen designating the areas to be acquired. The oral 
evidence of the town planner was inconclusive, and did not produce the 
relevant documents of the Council. Much of his evidence was a statement 
of his view of the legal consequences of sshat he said the Council did. He 
said that any money "would go into the trust fund under an item showing 
it in the first ward" and that "it is to be used only in respect of the 
acquisition or improvement of reserves in the first ward". "First" seems to 
be a mistake for "third" ward the subject land being said to be in the third 
ward. However, his evidence went no further than that the Council had 
"given consideration" to rezoning certain areas for open spaces and to "the 
possible acquisition of particular areas". At the date of the trial, which was 
about eight months after the payment, the Council was awaiting the 
accumulation of sufficient moneys before making a decision. So far as the 
evidence reveals, when the respondent was informed of the condition and 

made the payment, he was given no indication at all as to any proposal or 

decision to apply the money for any purpose having relation to planning 
considerations relative to the subject land. 

It is sufficient to say that a finding is open on the present evidence that 
exacting the $3,000 was not related to any purpose having sufficient 
proximity to the development consent to make the imposition of the 
condition within the power provided in cI. 27. On the evidence it cannot be 

(7) (1962) 8 L.G.R.A. 247, at p.  253. 
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Local 	Government 	Act 	and 	Ordinances, 	Council's 	Residential 	Flat 
Building 2C Code and Planning Scheme Ordinance to be prescribed, 
subject to:- 
(I) 	Such plans providing for- 

All balconies with a minimum of 5-ft. for an area of 60 sq. feet. 
All 	flats 	being 	provided 	with 	kitchens 	with 	floor 	area 	as 
required by Ordinance 71. 
More 	extensive 	front 	balconies 	to 	improve 	the 	frontal 
appearance. 

Payment of a contribution of $3,000 ($250 per 	Unit) in lieu of 
providing 400 sq. feet of open space per Unit with in the site, such 
amount to be paid at the time of lodging the building application. 
The retention of the Gum tree on the 	boundary. eastern 

The amended 	plans are to be lodged with the Building Inspector 
during his office hours which are from 9 am, to 12 noon Mondays to 
Fridays. Will you please present this letter when calling. 

lithe outline of the building varies to any great extent from that 
shown on the sketch plans, it may be necessary for the propol to be re- 
advertised in terms of Section 342zA of the Local Government Ac:, in 

il which case the appropriate fee of S60 will have to be paid by your 
Company. However, whether this action will be necessary can only be 
determined when the amended plans are submitted. 

It 	is 	pointed 	out that, should 	you 	feel aggrieved 	in any way by 
Council's decision, you can exercise the right of appeal to the Local 
Government 	Appeals 	Tribunal, 	332 	Castlereagh 	Street, 	Sydney 
(telephone 20 982)." 

On some later date which the evidence does not identify the developer 
lodged amended plans with the Council in 	form a 	which met the Council's 
building requirements. On the 20th March, 1973, the developer paid the 
Council the sum of $3,000. On some date thereafter the Council stamped 
on the plans a notation recording the grant of building approval and 
development consent. The latter was given unconditionally. The plaintiff brought 	proceedings 	to 	recover 	the 	sum 	of $3,000 so paid 	by 	it. 	It 
contended that the Council had no power to require the payment of money 
in 

connexion with the granting of any development consent and that it is 
entitled to recover the sum paid as money demanded from it without lawful 
justification and paid under circumstances amounting to legal coercion. 

The powers of the Council rtlivant for present purposes aie set out in 
cl. 27 of the County of cumberfand Planning Scheme Ordinance in the following terms: 

"Where application is made to the responsible authority for its consent 
to the erection or use of a building in a zone in which a building of the 
type proposed 	may be erected and 	used only with 	its consent, the 
responsible authority shall decide whether to give or withhold consent 
and in the former event what conditions, if any, shall be imposed." 
A proviso requires that the responsible authoty before determining its 

application shall take into consideration six tabulated matters of which the 
following are of particular relevance: '1 (e) 	the 	existing 	and 	likely 	future 	amenity 	of 	the 	neighbourhood 

including the question whether the proposed development is likely 
to cause injury to such amenity including injury due to the emission 
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of noise, vibration, smell, fumes, smoke, vapour, steam, soot, ash, 
dust, grit, oil, waste water, waste products or otherwise; and 

(f) the circumstances of the case and the public interest." 
There was much debate at the trial touching the question whether the 

Council had power to levy a contribution in the manner proposed as a 
condition of giving its consent to a development. For the developer it was 
contended that such a levy was upon proper analysis a tax invalidly 
imposed because the statutory conditions respecting rates had not been 
observed. For the Council it was argued that the Council could lawfully 
exact a contribution to be used with other contributions to provide open 
space which, because of its proximity to the development, was reasonably 
connected with it. 

In the outcome his Honour took a view of the facts which in his belief 
rendered it unnecessary for him to decide these questions. He based a 
verdict for the developer in the amount claimed upon the following 
findings of fact: 

I. Payment of the money was sought and was effected prior to any 
decision by the Council as to the giving of the relevant consent. 

When it exercised its power under cI. 27 of the Ordinance the Council 
did not then condition that consent by requiring the payment of money. 

Accordingly the demand by the defendant and the payment by the 
plaintiff did not result from any valid exercise by the defendant of its 
power to impose conditions on its consent. 

The plaintiff company paid the money as a result of fears based on the 
seeming authority of the Ordinance in question. 

With great respect to his Honour I am of opinion that the findings made 
did not entitle the plaintiff to a verdict and that it was not possible to 
decide the action without first determining the question principally in 
debate. The constituents of an action for debt in the circumstances with 
which his Honour was concerned have been formulated by the High Court 
(Mason v. The State of New South WaIe5 (8); Marsh v. Shire of 
Serpen:ine-Jarrahda!e (9)). To succeed in the action it was necessary for 
the plaintiff to prove (a) that it had made the payment as a result of 
coercion, (b) that the demand was made without lawful justification. No 
doubt there was material which would have justified a finding that the first 
of these constituents was present. The second element, however, could not 
be found in favour of the plaintiff without first deciding whether the 
Council did or did not have power to require the payment of money as a 
condition of its consent. Assuming it did have such power and had received 
the money after imposing a condition to that effect, the payment would 
have been irrecoverable. Upon the same assumption and in the events 
whieh happened the question which his Honour was obliged to consider 
was whether the course of dealings between the Council and the developer 
amounted on proper analysis to the grant of a consent conditional on a 
money payment. 

It was open to argument that the decision of the developer not to appeal 
against the refusal followed by its payment of the sum specified and the 
lodgmcnt of an application which met the Council's other requirements 
constituted an acceptance in advance of a condition which, on this 
assumption, the Council was lawfully entitled to impose. Upon this view of 

(it) (1959) 102 C.L.R. 10$. 	 (9) (1966) 13 L.G.R.A. 216 
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the material before him the trial judge was at liberty, although not bound, 

to come to the Conclusion that the Council had approved the development 
subject to a condition as to payment which had been made in anticipation. 
It has been held that in considering whether a charge not lawfully due has 
been levied for an official service, it is immaterial whether the payment was 
made before or after the service was rendered (Steele v. Williams (10)). His 
Honour's failure to consider whether the Council had the power to impose 

such a condition and whether in its dealings with the developer it had 
exercised such a power means that the action must be sent down for a new 
trial. Unless the complexion which the defendant sought to place on what 
happened had been explicitly considered and rejected, the plaintiff was not 
entitled to recover. 

Since it is necessary to remit the action to the Distriet Court to obtain a 
determination of the questions involved, it is perhaps desirable to express 
some views on the questions of law which have been debated before this 
Court. A number of cases have referred to the question whether a council 
may impose as a condition of its consent the payment of money to be used 
by it for the provision of a facility the developer might be required validly 
to provide. In Woolivorths Properties Pty Ltd v. Ku-ring-gal Municipal 
Council (II) the following passage appears: 

"It may well be that a question of fact or degree must arise in each 
case as to whether a public facility is so placed or regulated that it can he 
so identified or restricted, but in the present case I should not wish to 
say more than that any power to require a contribution of money 
towards the provision of parking space, whether by the imposition of a 
condition or otherwise, cannot in my view be exercised unless the 
facilities, actual or proposed, are so situated, and defined in such a 
fashion, as to enable a decision to be reached that they are capable of 
being identified with or restricted to use in connection with the proposed 
development." 

The question was further considered by Else-Mitchell J. in Gilloit v. Hornshp Shire Council (12), where he said in reference to the preceding 
passage: 

"I think it would not be inconsistent with this statement to say that the 
council might have been able, before allowing any industrial develop-
ment in this area, to require a contribution from each developer towards 
the construction of new access facilities which would solely or mainly 
serve the land on which new industries were estahlishd in the area; in 
illustration IL could construct a new road, refrain from dedicating it to 
public use, and make a charge in the nature of a toll or otherwise for 
that use." 
In Jumal Developments Pty Ltd v. Parromatta City Council (13), the 

same judge expressed the following opinion: 

"It is, moreover, not to the point to say that because a levy of money 
cannot be imposed there is no power to require the dedication of land. 

The kvy of money as a condition of the exercise of a statutory discretion 
has always been regarded as suspect because it need not necessarily be 
related to the lawful exercise of the power conferred so that it assumes 
the character of an exaction or tax (cf. The Commonwealth v. Colonial 

(tO) (1853)155 E.R. 1502, alp. 1505. 	(12) (1964) tO L.G.R.A. 285,ai p.290. (II) (1964) tO L.G.R.A. 177. 	 (13) (1969) 17 L.G.R.A. Ill, at p  113.  
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Combing, Spinning and Weaving Co. Ltd (14): Attorney-General V. 
U's/is United Dairies Ltd (I5); Ex parte Australian Property Units 
Management [No. 2] Lid; Re Baulkham Hills Shire Council (16))." 
The problem has been most recently encountered in Granvi/le Developments Pty Ltd V. Holroicj Municipal Council (17) which contains 

the foflowing observations by Else-Mitchell J.: 

"In the present cases the construction of blocks of flats with 
inadequate open space adjoining or nearby could undoubtedly lead to 
interference with the amenity of the neighbourhood, but before a money 
payment could be required to enable a council to acquire or provide 
some open space to make good this inadequacy the council should 
surely have taken the course of refusing the development or granting 
consent conditionally upon the developer acquiring other land adjoining 
or nearby so as to provide some open space, or by requiring the building 
owner to reduce the magniture of his development so that each building 
would stand in grounds of ample extent. This is a course which is plainly 
open to a council under most planning scheme ordinances, which cooler 
powers extensive enough to require the dedication to public use as open 
space of some part of the land to be developed (cf. Jwnal Developments 
Pty Ltd v. Parramatia City Council (18)). It may be proper, as an 
alternative to the imposition of some such condition, for a council to 
require the payment of a sum of money to enable it to provide an 
appropriate or corresponding area of open space nearby, but I am at the 
moment, for reasons set out in other decisions I have given, not able to 
agree that payment of a sum of money at large can he required as a 
condition of granting consent to a development which generates some 
demand for or greater use of facilities of a public nature." 

It will be seen that the learned judge's views have moved by perceptible 
degrees from the position first adopted by him in Woolworths Properties 
Pty Ltd v. Ku-ring-gai Mu,isc,pal Council (supra) that contributions could 
not be levied except for facilities restricted to use in connexion with the 
proposed development. In Gil/ott v. Hornsby S/tire Council (supra) money 
could be exacted for facilities which mainly served the development. In 
Jumal Developments Pty Ltd v. Parramatta City Council (supra) the 
validIty of a contribution so framed as to be related to the power to 
approve the development was conceded and in Granville Developments Pty 
Ltd v Iloiroyd Municipal Council (supia) the previous decisions are 
explained as prohibiting only the payment of a sum of money at large. The 
position is, with respect, accurately stated in the last two passages. The 

general nature of the Council's power has been defined by Walsh J. in 
Allen Commercial Constructions Pty Ltd v. North Sydney Municipal 
Council (19), with which Barwick Ci., Menzies and Windeyer ii. agreed 
as follows: 

"In accordance with a well-recognized rule, s. 40 (I) ought to be 
understood (quite apart from the limitation contained in its opening 
words) not as giving an unlimited discretion as to the conditions which 
may be imposed, but as conferring a power to impose conditions which 
are reasonably capable of being regarded as related to the purpose for 

(14) ()922) 31 C.L.R. 421. 	 (17) ()969) IS L.GR.A. 34, at pp. 38, 39. 
(IS) (1922) 91 LJ.K.B. 897. 	 (18) (1969) 17 L.G.R.A. III. 
(16) ()962) 9 L.G.R.A. 115, at p. 121. 	(19) (1970) 20 L.G.R.A. 208, at p.216. 
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which the function of the authority is being exercised, as ascertained 
from a consideration of the scheme and of the Act under which it is 
made. This purpose may be conveniently described, in accordance with 
the expression 	used 	by 	Lord 	Jenkins 	in 	Faucet! Properties Ltd. v. 
Buekinghwn 	Counit' Council (20), as 	being 	'the 	implementation 	of 
planning policy', provided that it is borne in mind that it is from the Act 
and from any relevant provisions of the Ordinance, and not from some 
preconceived general notion of what constitutes planning, that the scope 
of planning policy is to be ascertained." 

The test of validity having been expressed in such wide terms it is not 
possible in 	my opinion to state a priori 	that all conditions involving a 
money payment lack validity. It will no doubt be impossible to justify the 
collection of money with which the Council intends merely to augment its 
revenue or which it proposes to spend on certain purposes without any 
obligation to do so. But I consider that a council may arguably claim that 
it 	has 	imposed 	a 	valid 	condition 	in 	circumstances 	where 	residential 
development in a given area will create a need for additional open space if 

f the amenities of the neighbourhood are to be preserved, the provision of 
open space on the development site is not commercially feasible, money 
collected from each developer is to be expended on the provision of such 
open space, the mcncy is impressed with a trust which would prevent its 
expenditure 	for any 	other 	purpose 	and 	the 	space 	to 	be provided 	is 
proximate enough to the site to present a reasonable connexion with the 
needs generated 	by development on It. It goes without saying that the 
relationship between the proposed development and the proposed facility 
raises questions of degree and therefore of fact which the trial judge will 
determine by applying to 	his findings on 	the evidence the appropriate 
measure 	of validity 	expressed, 	as 	it 	must 	be, 	in 	the general 	language 
adopted by the High Court. On the other hand, it will be necessary for him 
to consider and deal with the submission that the Council in requiring the 
payment was not exercising power under the Ordinance at all but imposing 
a local rate otherwise than in accordance with the Local Government Act. 
The resolution of this disputed question of characterization will depend 
upon an examination of the relevant provisions of the Act and Ordinance, 

December the 	 policy decision 	and 	the course of dealings between 	the 
parties. The answer to these questions must depend upon a consideration 
of all the circumstances proved and cannot be allowed to turn on the 
simple temporal relationship between the date of payment and the date of 

consent.  
I would propose that the appeal be allowed with Costs, that the verdict 

and judgment be set aside and that the action be sent down for a new trial. 
The costs of the first trial should abide the result of the second trial. The 
respondent, if entitled, should have a certificate under the Suitor's Fund 
Act. 

SAMIJELS J.A. I agree in the judgment of Glass J.A. and with the orders 
proposed. 

Appeal 	allowed 	with 	costs. 
Verdict and judgment set aside 
and new trial ordered, costs of 
first trial to abide the costs of 

(20) (1961] A.C. 636, at p. 684. 


