/-

7

IN THE LAND AND No: 10535/86

Coram: Cripps J

A0 April 1988

ENVIRONMENT COURT

OF NEW SOUTH WALES

JUDGMENT

GLENBIN PTY. LIMITED

LISMORE CITY COUNCIL

On 5 February 1986, Rick McKiernan,

His Honour: on behalf of

Glenbin Pty. Limited, made application to the Lismore City

Council for development consent for a multiple occcupancy

development on Lot 5 DP625836 Stangers Road, Stony Chute.

On 3 October 1986, the Council granted its consent for

"a multiple occupancy community development to accommodate a

maximum of fifty five (55) persons to be housed in eleven (11)

living units" sukbject to a number of conditions the relevant ones

being as follows:

“4. All dams on the land shall be upgraded within and
made safe in accordance with the recommendatiocns of the
Soil Conservation Service of New South Wales.

8. Buildings may be erected at sites 1 - 10 on the
amended plan subject to action being taken to divert
surface drainage, including road drainage, and the Chief
Health Surveyor being satisfied that the precise
location of the dwelling is stable and suitable for the
location of a dwelling".

14. Section 94 contribution of $2000 per dwelling
unit. The whole contribution applicable to this
application shall be paid before the first building
approval is released".

15. An additional contribution for the upgrading of the
intersection of Stangers Road with the main road 141A at
fixed cost of $15,000. This amount is payable before
the first building- approval of this application is
released, The intersection design is subject to
Department of Main Roads approval to ensure their
standard is maintained".

16. All access to the land for the purpose of access to
the dwellings shall be by means of the unnamed public
road off Stangers Road, north of Lot 2 DP625836. In
this respect, the company shall not object if the right
of way over Lot 1 is proposed to be removed by its

owner".

18. 1In addition to the access banks shown on the plan,
an access track generally along the contour shall be
constructed from the road near the "cottage" in Hamlet
3, westward to connect with the track shown on .the
northern boundary of Hamlet 2".

On 29 November 1986, Glenbin appealed to the Land and

Environment Court nominating the following ground of appeal:

“Conditions 4, 14, 15, 16 and 18 attached to Notice of
Determination of a development application (No: B86/167)
issued by the Respondent on 3 October 1986".

Notwithstanding that the Developer intended appealing
against certain conditions only, the effect of lodging the appeal
is that the consent granted by the Council, which became

effective and operated from, the date endorsed upon the Notice,
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takes place in accordance with the programme for the
ceased as from 29 October to be effective (s.93(2) of the provision of services”.
Environmental Planning and Assessment Act). On appeal, the Court
has all the functions and discretions of the Council. The appeal SEPP No. 15 does not défine multiple occupancy. The
is de novo and it is open to the Court to grant consent aim of the Policy is:
conditionally or unconditionally or to refuse consent. The

appeal is to be determined by reference to the circumstances,
“f{a) to encourage a community based and environmentally

including the law, as it exists at the time of the appeal. sensitive approach to rural settlement;

tb) to enable -

After the grant of development consent, the Minister
¢i) people to collectively own a single allotment

made the North Coast Regional Environmental Plan, 1988, (18 E and use it as their principal place of
d residence;
December 1987) and State Environmental Planning Policy No.l5 -
Multiple Occupancy of Rural Land (20 February 1988). The North (ii) the erection of multiple dwellings on the
allotment and the sharing of facilities and
Coast Regional Environmental Plan (which applies to Lismore) resources to collectively manage the

) i allotment; and
defines "multiple occupancy"” to mean:

(iii) the pooling of resources, particularly where
: low incomes are involved, to economically .

"the erection of two or more detached dwellings on an develop a2 wide range of communal rural living
unsubdivided allotment of land where the allotment of opportunities, including the construction of
land comprises the principle place of residence for the low «cost buildings ... "

occupants who occupy the land on a communal basis".

A major objective of the Policy is to facilitate

The objectives of the REP, with respect to rural
: multiple occupancy development "preferably in a clustered style,
housing, are to ensure opportunities for rural housing and to
. g in a manner which protects the environment". It provides that
provide for multiple occupancy "in some circumstances'. Councils
when processing development applications for multiple
affected are obliged in the preparation of local environmental

occupancies, the council must consider 18 specified matters (over
pPlans to prepare a "rural land release strategy” for the whole
and above the 20 heads of consideration in s.90 of the

of its area. The local environmental plan is to be consistent
Environmental Planning and Assessment Act). In particular, it

with strategies identified, one of which is:
provides that a council shall not consent to an application

unless it has taken into consideration among other matters:

‘ensure that development for rural housing meets the
full cost of all necessary services and that development



History of the Application

The Court was informed that the present application was

of significance to the Council of the City of Lismore, not merely

pecause of the particular development the subject of the appeal,

but because, so it was said, the outcome of the litigation would

be of significance for the Lismore Council in the administration

of its planning powers and, in particular, in the application of

SEPP No.l15. 1In recognitien of the claimed importance of the
proceedings to the Council the Court determined to hear part of

the evidence in the Lismore area and the balance in Sydney.

Three days before the matter was due to commence at Byron Bay,

the Court was informed that the Developer would no longer be

- represented by lawyers and that the Council, pursuant to a policy

of “matching" Developers' representation, would also not be

represented at the hearing.

Mr. Lambert, a resident of Tuntable Falls (another

multiple occupancy development at Nimbin) sought and obtained

leave to represent Glenbin and the Council’s Planner, Mr.

Reynders, was cgranted leave to represent the Council. I viewed
with some surprise the conduct of the Council in asserting that,
on the one hand, it wished to explore in detail the planning and

legal implications inherent in the administration of SEPP No.15

and, on the other, its resolution to "match" what it apparently

believed to be the legally unskilled representation of the

Developer. As events turned out, Mr. Lambert and his team

demonstrated considerable legal ability both in the art of
advocacy and in their understanding of environmental law and

practice.

The Council was represented by Mr. Reynders. 'Mr.
Reynders is the Chief Planner of the Lismore Council. He had
prepared a Report which was intended to be tendered in the
proceedings. He is a qualified planner and he informed me he
proposed calling himself as an expert witness. In cases of
complexity it is generally unsatisfactory that expert witnesses
and advocates be one and the same. But in the present case, the
self-evident problems of that arrangement were exacerbated by the
circumstance that Mr. Reynders' expert views did not coincide
with the submissions of the Council and I was continually
required to make inquiries of Mr. Reynders whether views he was
advancing from the 'Bar table were submissions on behalf of the
Council or whether they were views which he held as :1r1 expert
witness. By way of- illustration, although I repeatedly asked
tfor information on the subject, I never received a satisfactory
answer to the question of what was the attitude of the Council
upon the assumption that some of the conditions sought by the
Council would or could not be imposed by the Court. It was clear
the Council was prepared to grant development consent subject to
a number of conditions. But I never found out what its attitude
was in the event that I considered it inapp:ﬁpriate to impose one

or other disputed conditions.



Sy The means proposed for establishing land
ownership, dwelling occupancy rights, environmental and
community management will ensure the aims and objectives
of this Policy are met.

(b) The area or areas proposed for erection of
buildings including any proposals for the clustering of
buildings.

(c) The area or areas proposed for community use
(other than areas for residential accommodation and home
improvement areas).

(d) The need for any proposed development for
community use that is ancillary to the use of the land.

(e) The availability and standard of public road
access to the land 5

Home improvement area is defined to mean an area of
land not exceeding 5,000 m?2 around a dwelling. The Policy
provides that except in limited circumstances, the land the
subject of a multiple occupancy development may not be

Ssubdivided.

The consent granted by the Council was for the
construction and use of 10 home sites located throughout the
subject land. A map (Exhibit C), identifying these sites was
forwarded to the Council prior to the grant of development
consent after an earlier plan submitted by the ﬁeveloper and
disclosing 11 sites was rejected. It was a condition of the
development consent that the buildings be erected on the sites

nominated in the rap, Exhibit C (see Condition 8).

The subject land is on Stangers Road, Stony Chute, and

is approximately 55ha. It slopes from north to south and

-

commands impressive views of the Surrounding area. The lower
part of the land is timbered and the upper parts have been

cleared for grazing.

Upon the matter coming on for hearing, Council
submitted amended conditions. It now seeks, in lieu of the old

condition 8, the following condition:

"(8) All dwellings are to be erected in a cluster or in
clusters and are to have a home improvement area not
exceeding 5000m* around each dwelling. The Chief Health
Surveyor is to be satisfied that the precise location of
each dwelling is stable and suitable for the location of
a dwelling. Action is to be taken to divert surface
drainage including road drainage to the satisfaction of
the Chief Health Surveyor and Soil Conservation Service
of New South Wales",

It submits that Conditions 14, 15 and 16 should
remain as originally imposed. If, however, the new Conditien 8
is imposed, it no longer presses Condition 18.' If the Hwelllngs
are clustere@ in accordance with the reguirements  of the new
Condition 8 and access is from the western end of the subject
land, the Council concedes there is no need for the access track
referred to in Condition 18, If, however, houses are not
required to be clustered, the Council submits T cught impose
Condition 18 for access to houses on the eastern side of the

property.

s



In making the above comments, I do not wish to

denigrate the efforts of Mr. Reynders to satisfy the Court'’s
requirements to the best of his ability. Indeqd, bearing in mind

the dual nature of his appearance in the Court, he acquitted
himself well. But he is not a lawyer and I would have thought,
with respect, that in complicated cases the advocate should not
be the expert witness even if (unlike the present case) the
opinion of the expert witness and the submissions of the Council

coincide. As I have said, where they do not, the problems are

exacerbated.

For reasons which I will mention later, I am of the
opinion the development consent should be granted subject to
conditions. I do not propose to impose the conditions suggested
by Council. It therefore is unnecessary for me to consider, for
éxample, what I would- have done had I determined, for example;
that it was inappropriate to allow access over adjoining land but

that I was powerless to prevent it. I have taken into

consideration all of the matters referred to in cl.9 of SEPP

No.15 and those matters of relevance to the development set out

I have

in s.50 of the Environmental Planning and Assessment Act.
taken into account the lack of "the clustering of buildings". I
mention this matter specifically because it appeared to be a
matter of considerable importance to Mr. Reynders who, I assume,
was making a submission on behalf of the Council. The Council
believes, apparently, that unless such a requirement is imposed,
it may be overly susceptible to pressure in the future to rezone

the land so as to permit subdivision. It is not clear to me why

the Council is now concerned about its diminished ability to
resist what I must assume to be .a future inappropriate
application for rezoning for subdivision. Seventeen months ago,
the Council granted development consent and made it a condition
of the consent that the dwellings be located where they are now
propesed to be. The only assumption I am prepared to make about
Council’s future attitude is that if an application for rezoning
to permit subdivision is made, the Council will consider it on
its merits and determine the application in accordance with its
statutory obligations. I note that SEPP No.l5 does not require
clustering; it merely expresses clustering as a “"preference” and
reguires a council or the Court to take into account "any

proposals for the clustering of buildings"”.

I have taken into account the means proposed for

the establishment of land ownership, dwelling occupancy rights,

envircnmental and community management of the development. The
land will be owned by Glenbin. It is not a large
multiple occupancy development. Each shareholder (10 in all)

will be entitled to build a house on the area nominated in plan,
Exhibit C. Shareholders will have the right to .occupy the
dwellings they erect and will be entitled, subject to approval by
Glenbin, to sell their shares. However, in this regard, the
price payable for their shares will not include an§ “"land
increase” component and the shares may not be assigned without

Glenbin’s approval.

10



Before turning to the disputed conditions, I note that
Condition 4 is now no longer in dispute. The condition reguires
the land to be upgraded and made safe in accordance with

recommendations of the Soil Conservation Service of New South

Wales and the condition will therefore be attached to the consent.

Disputed Condition

Condition 8

As I have said, development consent was granted by the
Council after the Developer, at_the Council’s request, withdrew
its earlier plan and substituted an amended plan nominating the
10 sites proposed for the erection of houses. After development
consent was granted but before the hearing of this appeal,
.certain building work was undertaken oﬁ the sites nominated.
Although it is true that a hearing before this Court is de novo
and that the Court must take into account the circumstances and
the law as they are at the date of the appeal, I am not bound to
ignore the events that have taken place between the date of the
consent and the date of £he hearing of the appeal. It was clear
to all partieé'that Glenbin was appealing against conditions of
consent. At the time it lodged its appeal, Condition 8, as
imposed by the Council, was not in dispute. Condition 8 was
included to give effect to the requirement of the Council that
the houses on the land be set out on the map, Exhibit C. The new
Condition B requires the houses to be "clustered" at one end of

the site.
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In my opinion, I am entitled to take into account as a
“circumstance of the case" within the meaning of s.90 that during
the sﬁspension of the operation of the development. consent by
reason of the appeal being lodged to the Court (s5.90(7)) élenbin
reasonably believed that it was doing no more than carrying out
the development for which it had consent. As I have said, SEPP
No. 15 does not mandate cluster development; it merely urges it
as a preference. I have visited the site and have seen where the
houses are intended to be located in accordance with Fxhibit a3
The Council could not point to any environmental damage that
would result by reason of the houses being dispersed - at least
none that could not adequately be addressed by appropriate
conditions. Indeed, its reascn for reguiring "clustering" was
its belief that to cluster the development would be to inhib ¢
what it considered to be possible or probable future prC?Sure for
subdivision of the 1land. However, as I have said, SEPP No.15
provides that land the subject of multiple occupancy-devulopmeat
shall not be subdivided. Accordingly, the subject land may not
be lawfully subdivided unless SEPP No. 15 is amended and the

Council prepares a new Local Environmental Plan. The Council

relies on the circumstance that recently it has succumbed to

representations to make a new local plan to allow the multiple
occupancy development at Billen Cliffs to be subdivided and
resolved to make a plan to permit subdivision of the land. But I
do not regard that circumstances as giving any support to Mr.
Reynder’s submissions in the present case. I can only conclude

that the Council’s decision to rezone the land at Billen Cliffs



to allow subdivision proceeded upon a proper exercise of its

planning power. I am not prepared to assume that the Council has

embarked upon a plan making process dictated by pressure to which

it ought not have succumbed. It seems to me, therefore, that I

should not change the form of the present development for that

reason, particularly, as I have said, it is the form chosen by

the Council 16 months ago.

Conditions 14 and 15

On 11 January 1988, the Minister for Environment and

Planning published a direction pursuant to the provisions of

s.94A of the Environmental Planning and Assessment Act directing,

inter alia, the Lismore City Council that, in the case of a

condition of development consent referred to in s.94 reguiring
ghe payment of monetary contribution in respect of land within

its area and being land to which State Environmental Planning

Policy No.15 applies, a maximum amount of any such contribution
shall be $1950 per dwelling unit. It follows, in my opinion,
that however the money is to be spent, it is not open to the
Lismore Council to require a contribution with respect to the
subject develorment which exceeds the sum of $1950 per dwelling

The two contributions claimed in Council's Conditions 14
The

unit.
and 15 total $35,000' and therefore cannot be imposed.

guestion is whether any, and if so what, contribution ought be

exacted.
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Mr. Reynders pointed to what, in his opinion, was an
inconsistency between the Strategies dictated by the regional
plan and the Direction given under s.94A. That is, he was of the
opinion that it was not possible to limit s.94 contributions to
the sum of s1950 per dwelling unit and, at the same time, ensure
that such development "meets the full cost of all necessary
services”. However, no submission was made that the s.94A

Direction was legally tainted by that circumstance.

With respect to Condition 15, it is the Council's claim
that the intersection of Main Road 141A and Stangers Road needs
to be upgraded to accommodate the additional traffie., With
respect to Condition 14, it is the Council’s claim that work
needs to be undertaken on Stangers Road. In my opinion, it is
fanciful to suppose that Stangers Road will be sealed within the
next 15 to 20 years. The projection advanced by the bbuncil of
102 dwellings or caravan sites on land abutting Stangers Road is
so unlikely an outcome that, for present purposes, it can be
dismissed. It is trite law that in order to justify the
imposition of a condition (particularly one involving monetary
contribution) there must be a proper nexus between the
development proposed and the condition sought to be imposed. On
present day values, it will cost approximaterISEZO,OOO to seal
Stangers Road. Council is claiming the sum of $2000 per
dwelling in respect of the subject development upon an assumption
that contributions from the other 90 dwelling units will be
exacted in the future. At the present time, the use of Stangers

Road is well below the Department of Main Roads AADT (Annual

14



Average Daily Traffic) threshold for sealing of roads. In fact,
the AADT is only about 150 on Main Road 141A and probably.not
more than 40 on Stangers Road itself - both fiqures well short of
the 500 required by the Department cf Main Roads (or even the 270
suggested by the Council) to justify sealing. It would seem to
me that the only reliable material available to determine the
extent to which the present development will add traffic both to
the intersection at Main Road 141A and aiong Stangers Road itself
is by reference to the survey taken of the Tuntable Falls
Community. Upon that basis, it is likely that one car per
dwelling will leave the subje;t land and return to it every
second day, that is, the development will probably generate about
rl0 car movements per day along Stangers Road and through the
intersection.

At present, there is, in my opinion, a reguirement to
upgrade Stangers Road. 1In this regard, I accept the evidence of
Mr. Brimstead and Mr. Andreasson and the Council’s Engineer, Mr.
Smith. The cost of doing this work is estimated to be
approximately s$2800. The Council does not seek contribution for
the continuing maintenance of the road only an amount
sufficient to bring the road up to the appropriate and acceptable
standard. Upon completion of the last dwelling on the subject
development, the occupants will have adéed significantly to the
present use of Stangers Road. It is always difficulg fixing a
figure in the absence of precise evidence. However, doing the
best I can and taking into account the present users of the road,

I impose a contribution in respect of each dwelling in the sum of

15

$200. Furthermore, I do not think the contribution need be
paid prior to the release of the building approval for each

dwelling.

So far as the intersection is concerned, it is
submitted on behalf of Glenbin firstly, that it will not cost
$15,000 to improve the intersection and, secondly, that ugen a
proper estimate being made, the occupants of Glenbin should not
be required to pay the whole amount. With both these submissions
I agree. I am persuaded by the evidence of Mr. Fulford that
probably it would not cost more than $10,000 to upgrade the
intersection. There is already a need to upgrade the
intersection and the development at Glenbin will add to that need
by approximately 15%. I think that there is a connection
between the work to be undertaken at the intersecti?n and the
occupancy of the subject land. Accordingly, and‘lpOn the
adoption of Mr. Fulford's figures, I assess a figure 'of $1500 to
be paid in installments of $150 upon the release of each building

approval.
Condition 16

I do not propose to impose Condition 16. Mr. Bassc, an
accountant, and his wife, a medical practitioner, own the
adjoining land. Their land is burdened with a right of way in
favour of the subject land. The occupants of the subject land
are permitted "from time to time and at all times to pass and

repass with or without horses and other animals, carts, wagons,

16



carriages, tractor engines, motor cars and othef'ééhicles ;QéE
and along the land 50 links wide shown in the plan annexed to the
transfer . M. The covenant provides that the expense of
keeping the land the subject of the right of way in good and
sufficient repair is to be borne by both owners in equal shares.
Mr. Basso’s complaint is that he may be involved in expenditure
greater than that anticipated at the time the right of way was
created by reason of the now proposed increased density of
population on the adjoining land: It must be borne in mind,
however, that the right of way is also used by Mr. and Mrs. Basso
and one other occupant oh their land thfcughout the greater part
of its length. Also, it will not serve all houses on £he

multiple occupancy. It will serve five only.

On behalf of Glenbin, it is submitted that Condition 16
(or at least so much of it that requires the owner to consent to
the removal of the right of way) 1is ultra vires. It was
submitted that the effect would be "to oust the jurisdiction of
the Supreme Court which it may exercise under the Convevancing
Act". Because I have come to the conclusion that Condition 16
ought be deleted_in the exercise of my discretion, I need not
determine whether Glenbin’s submission is correct. I have regard
to the circumstance that a right of way was created; is legally
in existence and provides access for five of the proposed
dwellings. It is capable of providing physical access to the
subject land. It appeared to be suggested by Council that the
use of the right of way (to the five dwellings) would be an

"excessive or o
unreasonable” use and for that reason the condition

17

ought be imposed. It would seem to me, with respect, that it is

not appropriate for this Court to make a condition of the type

asked for by the Council. I do not doubt that it is open to the

Land and Environment Court to impose a condition that access to
any one of the dwellings ought be from a certain road. But I do
not think it within the purview of the Land and Environment Court
to require the owner of a dominant tenement to consent to an

application to the Eguity Court by the owner of a servient

tenement that a right of way be modified or wholly or partly

Willoughby Municipal Council,

extinguished. (See Simons v.

Bignold J, 21 May 1985, unreported). As I have said, I do not

think it reasonable to require traffic to the western side of the
land to proceed via the access track referred to in Condition 18.
To do so would be to impose an unwarranted financial burden on
the applicant and would lead to the result that the~3pplic£nt
would not be able to use that part of the land as proposed by - B 2
I have not overlooked the circumstance that Mr: Basso is
justifiably chagrined because some work was undertaken on his
land and outside his right of way without his consent. But the

action of Glenbin, if unlawful, can be remedied elsewhere.

" Indeed, there is evidence suggesting that the work, undertaken by

mistake, was, in fact, rectified by Glenbin. However that may

be, I do not think that circumstance ought deflect me from

granting the development consent I think appropriate in all the

circumstances.

Accordingly, I grant development consent subject to the

following conditions:

18



6.

Any use of the land or of a building, other. than for

agriculture, forestry or as a residence on an approved site, - -

shall be subject to a specific development consent of the

Council.

No tree of any species be ringbarked, cut down, lopped,
injured or damaged, other than as required for agricultural
or forestry purposes, without the prior consent of the

Council.

An ongoihg programme shall be developed, in conjunction with
the Far North Coast County Council, for the eradication of

noxious weeds on the land.

All dams on the land shall be upgraded within and made safe
in accordance with the recommendations of the Soil

Conservation Service of New South Wales.

The land shall be owned in its entirety by at least two-

thirds of the adult persons residing on the land.

The land remain in one lot and unsubdivided under the Local

Government Act, Strata Titles Act or any other act.

NOTE: Subdivision refers to the subdividing of land into

parts, whether the dealing is:

(a) by sale conveyance, transfer or partition; or

19

8.

10.

115

(b) by any agreement, dealing or instrument rendering
different parts thereof immediately for separate

occupation or disposition.

Before development commences, documentary evidence be
produced to satisfy the Council that Conditions 5 and 6 are

complied with.

Buildings may be erected at sites 1 - 10 on the plan

identified as Exhibit 'C in the proceedings before the Court
subject to action being taken to divert surface drainage,
including rocad drainage, and the Chief Health Surveyor being
satisfied that the precise location of the dwelling is

stable and suitable for the location of a dwelling.

-
-

Notwithstanding approval of sites under Conditipn 8, the
total number of dwellings erected in accordance with this
consent shall not exceed the number reasonably assumed to

accommecdate 55 persons.

No building or structure shall be erected or placed on the
land and used as a dwelling except at a site referred to in

Condition 8.

No building or structure shall be erected or commenced to
be erected unless a building permit has been obtained from

the Council and the Council reserves the right to refuse to

20



12.

13.

issue a permit if it becomes apparent that the site is not

stable or otherwise unsuitable.

All dwellings shall be construed in accordance with
Ordinance 70 and have external non-reflecting materials or

colours that blend with the environment.

Effluent of all types from all dwellings shall be disposed
of in a matter approved by the Chief Health Surveyor and no
absorption trench or other disposal area shall be closer
than 50m to any defined natural watercourse or adjacent to

land that may be subject to mass movement.

14. A contribution pursuant to the provisions of s.94 of the Act

L1512

is payable at the rate of $200 per dwelling unit, each
contribution to be paid prior to the release of the building

approval for the dwelling the subject of the contribution.

A contribution pursuant to the provisions of the

Environmental Planning and Assessment Act for the upgrading

of the intersection of Stangers Road with Main Road 1412 in
the sum of $150 per dwelling. Each contribution to be paid
prior to the release of the building approval for the

dwelling the subject of the contribution.

16. Internal access to each dwelling shall be provided so as to

provide a gravelled all weather access to conventional two-

wheel drive vehicles. All access shall have grades not

21

17,

18.

19.

exceeding 16% and be constructed and drained in accordance
with recommendations from the Soil Conservation Service of
New South Wales so as to minimise cuttings and the

possibility of soil erosion.

A perimeter fire break be constructed by removal of all

-flammable material generally along the full length of the

western and southern boundaries, avoiding existing forests,
but be placed around the edges on a contour and be 20m wide,
measured horizontally and maintained with a ground fuel load
not exceeding eight tonnes per hectare to the satisfaction

of the Council’s Fire Control Officer.

A primary protection zone shall be maintained for a distance
of 20m surrounding each building kept clear of combustible
materials with a ground fuel load not exceeding th}ee_tones
per hectare. In this zone, shrubs and trees no higher than

3m will be permitted provided the canopy cover is less than

20%.

A radiation protection zone shall be maintained for a width
of 20m surrounding each primary protection zone to be
cleared of all rubbish and undergrowth with a ground fuel
loading not more than five tonnes per hectare. Trees and
shrubs up to 5m high may remain providing the canopy cover

is not more than 50%.

22



20.

21,

2L
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24.

That all water storage tanks installed as part of the
development, be provided with a 38mm male threaded

connection with gate valve, in a location accessible to fire

fighting vehicles.

Each access road that is not a through road shall be
provided with a turn around area at its end to allow turning

of fire fighting vehicles.

The following fire fighting eguipment to standards approved
by the Bush Fire Council of New South Wales be provided and
maintained at all times to the satisfaction of the Council's

Fire Control Officer;

(a) a 680 1 water tank;

(by an 8h.p. fire fighting pump;

(c) twelve knapsacks;

(d) six McLeod tools;

(e) 100mm of 20mm fire protection hose;
tf) two "Dial-a-jet” nozzles; and

(g) one drip torch. ’

A suitable fire alarm, capable of being heard from
anywhere within the area enclosed by the perimeter fire

break, be installed.

A suitable person be appointed as Fire Protection Overseer,

to be responsible for fire protection maintenance of equipment

23

equipment and liaison with the Council’s Fire Control

Officer and the local Bush Fire Brigade.

I HEREBY CERTIFY THAT THIS AND THE PRECEDING a3 PAGES ARE A TRUE
AND ACCURATE COPY OF THE REASONS FOR JUDGMENT HEREIN OF THE
HONOURABLE MR. JUSTICE J.S. CRIPPS.

mw@o‘(
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IN THE LAND AND No: 10535/86

ENVIRONMENT COURT Coram: Cripps J

OF NEW SOUTH WALES A0 Rpril 1988

JUDGMENT

GLENBIN PTY. LIMITED

LISMORE CITY COUNCIL

His Honour: On 5 February 1986, Rick McKiernan, on behalf of

Glenbin Pty. Limited, made application to the Lismore City

Council for development consent for a multiple occupancy

development on Lot 5 DP625836 Stangers Road, Stony Chute.

On 3 October 1986, the Council granted its consent for
"a multiple occupancy community development to accommodate a
maximum of fifty five (55) éersons to be housed in eleven (11)

living units" subject to a number of conditions the relevant ones
being as follows:
"4, All dams on the land shall be upgraded within and

made safe in accordance with the recommendations of the
Soil Conservation Service of New Scuth Wales.

8. Buildings may be erected at sites 1 - 10 on the
amended plan subject to action being taken to divert
surface drainage, including road drainage, and the Chief
Health Surveyor being satisfied that the precise
location of the dwelling is stable and suitable for the
location of a dwelling". E

14. Section 94 contribution of $2000 per dwelling
unit. The whole contribution ‘applicable to this
application shall be paid before the first building
approval 1is released”.

15. An additional contribution for the upgrading of the
intersection of Stangers Road with the main road 141A at

fixed cost of s$15,000. This amount is payable before
the first building- approval of this application is
released, The intersection design is subject to

Department of Main Roads approval to ensure their
standard is maintained”.

16. All access to the land for the purpose of access to
the dwellings shall be by means of the unnamed public
road off Stangers Road, north of Lot 2 DP625836. In
this respect, the company shall not object if the right
of way over Lot 1 is proposed to be removed by its

owner".

18. 1In addition to the access banks shown on the plan,
an access track generally along the contour shall be
constructed from the road near the “cottage” in Hamlet
3, westward to connect with the track shown o:n .the
northern boundary of Hamlet 2". p

On 29 November 1986, Glenbin appealed to the Land and

Environment Court nominating the following ground of appeal:

"Conditions 4, 14, 15, 16 and 18 attached to Notice of
Determination of a development application (No: 86/167)
issued by the Respondent on 3 October 1986".

Notwithstanding that the Developer intended appealing
against certain conditions only, the effect of lodging the appeal
is that the consent granted by the Council, which became

effective and operated from the date endorsed upon the Notice,



ceased as from 29 October to be effective (s.93(2) of the

Environmental Planning and Assessment Act). On appeal, the Court

has all the functions and discretions of the Council. The appeal
is de novo and it is open to the Court to grant consent
conditionally or unconditionally or to refuse consent. The
appeal is to be determined by reference to the circumstances,

including the law, as it exists at the time of the appeal.

After the grant of development consent, the Minister
made the North Coast Regional Environmental Plan, 1988, (18
December 1987) and State Environmental Planning Policy No.15 -
Multiple Occupancy of Rural Land (20 February 1988). The North
Coast Regional Environmental Plan (which applies to Lismore)

defines "multiple occupancy” to mean:

"the erection of two or more detached dwellings on an
unsubdivided allotment of land where the allotment of
land comprises the principle place of residence for the
occupants who occupy the land on a communal basis”.

The objectives of the REP, with respect to rural
housing, are to ensure opportunities for rural housing and to
provide for multiple occupancy "in some circumstances”. Councils
affected are obliged in the preparation of local environmental
pPlans to prepare a "rural land release strategy" for the whole
of its area. The local environmental plan is to be consistent

with strategies identified, one of which is:

"ensure that development for rural housing meets the
full cost of all necessary services and that development

o
'

takes place in accordance with the programme for the
provision of services"”.

SEPP No. 15 does not define multiple occupancy. The

aim of the Policy is:

"(a) to encourage a community based and environmentally
sensitive approach to rural settlement;

(b) to enable -
ti) people to collectively own a single allotment

and use it as their principal place of
residence;

(ii) the erection of multiple dwellings on the
allotment and the sharing of facilities and
resources to collectively manage the
allotment; and

(iii) the pooling of resources, particularly where
low incomes are involved, to economically .
develop a wide range of communal rural living
opportunities, including the construction of
low cost buildings 2

A major objective of the Policy is to facilitate
multiple occupancy development "preferably in a clustered style,
in a manner which protects the environment". It provides that
when processing development applications for multiple
occupancies, the council must consider 18 specified matters (over
and above the 20 heads of consideration in s.90 of the

Environmental Planning and Assessment Act). In particular, it

provides that a council shall not consent to an application

unless it has taken into consideration among other matters:
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History of the Application

The Court was informed that the present application was
of significance to the Council of the City of Lismore, not merely
because of the particular development the subject of the appeal,
but because, so it was said, the outcome of the litigation would
be of significance for the Lismore Council in the administration
of its planning powers and, in particular, in the application of

SEPP No.l15. In recognition of the claimed importance of the

proceedings to the Council the Court determined to hear part of

the evidence in the Lismore area and the balance in Sydney.

Three days befcre the matter was due to commence at Byron Bay,

the Court was informed that the Developer would no longer be

. represented by lawyers and that the Council, pursuant to a policy

of "matching” Developers’ representation, would also not be

represented at the hearing.

Mr. Lambert, a resident of Tuntable Falls (another

multiple occupancy development at Nimbin) sought and obtained

leave to represent Glenbin and the Council’s Planner, Mr.

Reynders, was granted leave to represent the Council. I viewed

with some surprise the conduct of the Council in asserting that,

on the one hand, it wished to explore in detail the planning and

legal implications inherent in the administration of SEPP No.l1l5

and, on the other, its resolution to "match® what it apparently
believed to be the legally unskilled representation of the

Developer. As events turned out, Mr. Lambert and his team

demonstrated considerable legal ability both in the art of
advocacy and in their understanding of environmental law and

practice.

The Council was represented by Mr. Reynders. Mr.
Reynders is the Chief Planner of the Lismore Council. He had
prepared a Report which was intended to be tendered in the
proceedings. He is a qualified planner and he informed me he
proposed calling himself as an expert witness. In cases of
complexity it is generally unsatisfactory that expert witnesses
and advocates be one and the same. But in the present case, the
self-evident problems of that arrangement were exacerbated by the
circumstance that Mr. Reynders' expert views did not coincide
with the submissions of the Council and I was continually
required to make inguiries of Mr. Reynders whether views he was
advancing from the Bar table were submissions on behalf of the

Council or whether they were views which he held as an expert
witness. By way of-illustration, although I repeatedly asked
for information on the subject, I never received a satisfactory
answer to the guestion cf what was the attitude of the Council
upon the assumption that some of the conditions sought by the
Council would or could not be imposed by the Court. It was clear
the Council was prepared to grant development consent subject to
a number of conditions. But I never found out what its attitude

was in the event that I considered it inappropriate to impose one

or other disputed conditions.



commands impressive views of the surrounding area. The lower ,

" a) The means proposed for establishing land part of the land is timbered and the upper parts have been

ownership, dwelling occupancy rights, environmental and :
community management will ensure the aims and objectives cleared for grazing.
of this Policy are met.

(b) The area or areas proposed for erection of U X : )

buildings including any proposals for the clustering of Pon: the jmatter coming on for hearing, Council

buildings. . ey ¢

u g submitted amended conditions. It now seeks, in lieu of the old
d mm t e < s

(c) The area or areas proposed for communi Yy us condition 8, the following condition:

{other than areas for residential accommodation and home
improvement areas).

d) The need for roposed development for 3 :
éommunity use that is anéﬁiﬁai; éﬁ the use of ghe land. (B ALt dwellings are to be SLesued inga cluseer of in
cluste;s and aie to have a home improvement area not
s The -availabiiity and standazd of public raad exceed;ng‘SUOOm around each dwelling. The Chief Health
8EcEns b8 Bhe Tand oo nd Surveyor is to be satisfied that the precise location of
each dwelling is stable and suitable for the location of
a dwelling. Action is to be taken to divert surface

drainage including road drainage to the satisfaction of
the Chief Health Surveyor and Soil Conservation Service

im I i i t e ea o i
Home improvement area is defined to m an an ar £ of Mew South Wales® .
land not exceeding 5,000 m2 around a dwelling. The Policy
rovides that except in limited circumstances, the land the >

P P It submits that Conditions 14, 15 and 16 should
subject of a multiple occupanc development ma not be ! s

) P P Y P ¥ remain as originally imposed. If, however, the new Conditicn 8
subdivided. ' X - 3 e 2
§ 1s imposed, it no longer presses Condition 18. If the dwellings

are clusLereq in accordance with the requirements of the new

The consent granted by the Council was for the Condition 8 and access is from the western end of the subject
construction and use of 10 home sites located throughout the land, the Council concedes there is no need for the access track
subject land. A map (Exhibit C), identifying these sites was referred to in Condition 18. If, however, houses are not
forwarded to the Council prior to the grant Df development required to be clustered, the Council submits I ought impose
consent after an earlier plan submitted by the Developer and Condition 18 for access to houses on the eastern side of the
disclosing 11 sites was rejected. It was a condition of the property.

development consent that the buildings be erected on the sites

nominated in the map, Exhibit C (see Condition 8).

The subject land is on Stangers Road, Stony Chute, and

i approximately 55ha. It slopes from north to south and



In making the above comments, I do not wish to
denigrate the efforts of Mr. Reynders to satisfy the Court’s
requirements to the best of his ability. Indeed, bearing in mind
the dual nature of his appearance in the Court, he acguitted
himself well. But he is not a lawyer and I would have thought,
with respect, that in complicated cases the advocate should not
be the expert witness even if (unlike the present case) the

opinion of the expert witness and the submissions of the Council

coincide. As I have said, where they do not, the problems are

exacerbated.

For reasons which I will mention later, I am of the
opinion the develcpment consent should be granted subject to

conditions. I do not propose to impose the conditions suggested

by Council. It therefore is unnecessary for me to consider, for

example, what I would have done had I determined, for example,

that it was inappropriate to allow access over adjoining land but

that I was powerless to prevent it. I have taken into

consideration all of the matters referred to in cl.9 of SEPP

No.1l5 and those matters of relevance to the development set ocut

I have

in s.90 of the Environmental Planning and Assessment Act.

taken into account the lack of "the clustering of buildings". I

mention this matter specifically because it appeared to be a

matter of considerable importance to Mr. Reynders who, I assume,

was making a submission on behalf of the Council. The Council
believes, apparently, that unless such a requirement is imposed,

it may be overly susceptible to pressure in the future to rezone

the land so as to permit subdivision. It is not clear to me why

the Council is now concerned about its diminished ability to
resist what I must assume to be .a future inappropriate
application for rezoning for subdivision. Seventeen months ago,
the Council granted development consent and made it a condition
of the consent that the dwellings be located where they are now
proposed to be. The only assumption I am prepared to make abogt
Council’s future attitude is that if an application for rezoning
to permit subdivision is made, the Council will consider it on
its merits and determine the application in accordance with its
statutory obligations. I note that SEPP No.l5 does not reguire
clustering; it merely expresses clustering as a "preference" and
requires a council or the Court to take into account "any

proposals for the clustering of buildings".

I have taken into account the means proposed for

the establishment of land ownership, dwelling occupancy rights,

environmental and community management of the development. The
land will be owned by Glenbin. It is not a 1large
multiple occupancy development. Each shareholder (10 in all)

will be entitled to build a house on the area nominated in plan,
Exhibit C. Shareholders will have the right to .occupy the
dwellings they erect and will be entitled, subject to approval by
Glenbin, to sell their shares. However, in this regard, the
price payable for their shares will not include any "land
increase" component and the shares may not be assigned without

Glenbin’'s approval.
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Before turning to the disputed conditions, I note that
Condition 4 is now no longer in dispute. The condition requires
the land to be upgraded and made safe in accordance with

recommendations of the Soil Conservation Service of New South

Wales and the condition will therefore be attached to the consent.

Disputed Condition

Condition 8

As I have said, development consent was granted by the
Council after the Developer, at_the Council’'s request, withdrew
its earlier plan and substituted an amended plan nominating the
10 sites proposed for the erection of houses. After development
consent was granted but before the hearing of this appeal,
.certain building work was undertaken og the sites nominated.
Although it is true that a hearing before this Court is de novo
and that the Court must take into account the circumstances and
the law as they are at the date of the appeal, I am not bound to
ignore the events that have taken place between the date of the
consent and the date of &he hearing of the appeal. It was clear
to all partieé'that Glenbin was appealing against conditions of
consent. At the time it lodged its appeal, Condition B, as
imposed by the Council, was not in dispute. Condition B was
included to give effect to the requirement of the Council that
the houses on the land be set out on the map, Exhibit C. The new
Condition 8 regquires the houses to be "clustered" at one end of

the site.

11

In my opinion, I am entitled to take into account as a
"circumstance of the case" within the meaning of s.90 that during
the suspension of the operation of the development. consent by
reason of the appeal being lodged to the Court (s.90(7)) élenbin
reasonably believed that it was doing no more than carrying out
the development for which it had consent. As I have said, SEPP
No. 15 does not mandate cluster development; it merely urges it
as a preference. I have visited the site and have seen where the
houses are intended to be located in accordance with Fxhibit (63
The Council could not point to any environmental damage that
would result by reason of the houses being dispersed - at least
none that could not adequately be addressed by appropriate
conditions. Indeed, its reason for requiring "clustering” was
its belief that to cluster the development would be to inhibit
what it considered to’'be possible or probable future prefsurc for

subdivision of the land. However, as 1 have said, SEPP

No.15
provides that land the subject of multiple occupancy development
shall not be subdivided. Accordingly, the subject land may not
be lawfully subdivided unless SEPP No. 15 is amended and the

Council prepares a new Local Environmental Plan. The Council

relies on the circumstance that recently it has succumbed to
representations to make a new local plan to allow the multiple
occupancy development at Eillen Cliffs to be subdivided and
resolved to make a plan to permit subdivision of the land. But I
do not regard that circumstances as giving any support to Mr.

. . N 1
Reynder's submissions in the present case. I can only conclude

that the Council’s decision to rezone the land at Billen Cliffs



to allow subdivision proceeded upon a proper exercise of its

planning power. I am not prepared to assume that the Council has

embarked upon a plan making process dictated by pressure to which

it ought not have succumbed. It seems to me, therefore, that I

should not change the form of the present development for that

reascn, particularly, as I have said, it is the form chosen by

the Council 16 months ago.

Conditions 14 and 15

On 11 January 1988, the Minister for Environment and

Planning published a direction pursuant to the provisions cf

s.94A of the Environmental Planning and Assessment Act directing,

inter alia, the Lismore City Council that, in the case of a

i | equirin
condition of development consent referred to in s.94 reg g

;he payment of monetary contribution in respect of land within

its area and being land to which State Environmental Planning

: i t tribution
Policy No.l5 applies, a maximum amount of any such con

shall be $1950 per dwelling unit. It follows, in my opinion,

that however the money is to be spent, it is not open to the
Lismore Council to require a contribution with respgct to the
subject development which exceeds the sum of $1950 per dwelling

The two contributions claimed in Council’s Conditions 14
The

unit.
and 15 total $35,000 and therefore cannot be imposed.

question is whether any, and if so what, contribution ought be

exacted.

g

Mr. Reynders pointed to what, in his opinion, was an
inconsistency between the strategies dictated by the regional
pPlan and the Direction given under s.94A. That is, he was of the
opinion that it was not possible to limit s.94 contributions to
the sum of $1950 per dwelling unit and, at the same time, ensure
that such development "meets the full cost of all necessary
services". However, no submission was made that the s.94A

Direction was legally tainted by that circumstance.

With respect to Condition 15, it is the Council’s claim
that the intersection of Main Road 141A and Stangers Road needs
to be upgraded to accommodate the additional traffic. Wwith
respect to Condition 14, it is the Council’s claim that work
needs to be undertaken on Stangers Road. In my opinion, it is
fanciful to suppose that Stangers Road will be sealed within the
next 15 to 20 years. The projection advanced by the bbuncil of
102 dwellings or caravan sites on land abutting Stangers Road is
so unlikely an outcome that, for present purposes, it can be
dismissed. It is trite law thag in order to justify the
imposition of a condition (particularly one involving monetary
contribution) there must be a proper nexus between the
development proposed and the condition sought to be imposed. On
present day values, it will cost approximately $220,000 to seal
Stangers Road. Council is claiming the sum of $2000 per
dwelling in respect of the subject development upon an assumption
that contributions from the other 90 dwelling units will be
exacted in the future. At the present time, the use of Stangers

Read is well below the Department of Main Roads AADT (Annual

14



Average Daily Traffic) threshold for sealing of roads. In fact,
the AADT is only about 150 on Main Road 141A and probably not
more than 40 on Stangers Road itself - both figures well short of
the 500 required by the Department cf Main Roads (or even the 270
suggested by the Council) to justify sealing. It would seem to
me that the only reliable material available to determine the
extent to which the present development will add traffic both to
the intersection at Main Road 141A and aiong Stangers Road itself
is by reference to the survey taken of the Tuntable Falls
Community. Upon that basis, it is likely that one car per
dwelling will leave the subject land and return to it every
second day, that is, the development will probably generate about
rl0 car movements per day along Stangers Road and through the

intersection.

At present, there is, in my opinion, a requirement to
upgrade Stangers Road. In this regard, I accept the evidence of
Mr. Brimstead and Mr. Andreasson éhd the Council’s Engineer, Mr.
Smith. The cost of doing this work is estimated to be
approximately $2800. The Coupcil does not seek contrihution for
the continuing maintenance of the road only an amount
sufficient to bring the road up to the appropriate and acceptable
standard. Upon completion of the last dwelling on the subject
development, the occupants will have adaed significantly to the
present use of Stangers Road. It is always difficulg fixing a
figure in the absence of precise evidence. However, doing the
best I can and taking into account the present users of the road,

I impose a contribution in respect of each dwelling in the sum of

15

$200. Furthermore, I do not think the contribution need be
paid prior to the release of the buildind approval for each

dwelling.

So far as the intersection is concerned, it is
submitted on behalf of Glenbin firstly, that it will not cost
$15,000 to improve the intersection and, secondly, that upcn a
proper estimate being made, the occupants of Glenbin should not
be required to pay the whole amount. With both these submissions
I agree. I am persuaded by the evidence of Mr. Fulford that
probably it would not cost more than $10,000 to upgrade the
intersection. There is already a need to upgrade the
intersection and the development at Glenbin will add to that need
by approximately 15%. I think that there is a connection
between the work to be undertaken at the intersectiqn and the
occupancy of the subject land. Accordingly, andlhpon the
adoption of Mr. Fulford’s figures, I assess a figure of S1500 to
be paid in installments of $150 upon the release of each building

approval.
Condition 16

I do not propose to impose Condition 16. Mr. Bassc, an
accountant, and his wife, a medical practitioner, own the
adjoining land. Their land is burdened with a right of way in
favour of the subject land. The occupants of the subject land
are permitted "from time to time and at all times to pass and

repass with or without horses and other animals, carts, wagons,

16



carriages, tractor engines, motor cars and other vehicles over
and along the land 50 links wide shown in the plan annexed to the
transfer ... ". The covenant provides that the expense of
keeping the land the subject of the right of way in good and
sufficient repair is to be borne by both owners in equal shares.
Mr. Basso’s complaint is that he may be involved in expenditure
greater than that anticipated at the time the right of way was
created by reason of the now proposed increased density of
population on the adjoining land: It must be borne in mind,
however, that the right of way is also used by Mr. and Mrs. Basso
and one other occupant on their land throughout the greater part
of its length. Also, it will not serve all houses on the

multiple occupancy. It will serve five only.

On behalf of Glenbin, it is submitted that Condition 1§
(or at least so much of it that requires the owner to consent to
the removal of the right of way) is ultra vires. It was
submittéd that the effect would be "to oust the jurisdiction of
the Supreme Court which it may exercise under the Conveyancing
Act”. Because I have come to the conclusion that Condition 16
ought be deleted in the exercise of my discretion, I need not
determine whether Glenbin’'s submission is correct. I have regard
to the circumstance that a right of way was created, is legally
in existence and provides access for five of the proposed
dwellings. It is capable of providing physical access to the
subject land. It appeared to be suggested by Council that the
use of the right of way (to the five dwellings) would be an

"excessive or unreasonable" use and for that reason the condition

17

ought be imposed. It would geqm'to me, g;gh_;gg?gct, that 1t is

not appropriaﬁe for this Court to make a condition of the type

asked for by the Council. I do not doubt that it is open to the

Land and Environment Court to impose a condition that access to
any one of the dwellings ought be from a certain road. But I do
not think it within the purview of the Land and Environment Court
to require the owner of a dominant tenement to consent to an

application to the Equity Court by the owner of a servient

tenement that a right of way be modified or wholly or partly

extinguished. (See Simons v. Willoughby Municipal Council,

Bignold J, 21 May 1985, unreported). As I have said, I do not
think it reasonable to require traffic to the western side of the
land to proceed via the access track referred to in Condition 18.
To do so would be to impose an unwarranted financial burden on
the applicant and would lead to the result that the-fpp}icant
would not be able to use that part of the land as proposed by it.

I have not overlooked the circumstance that Mr. Basso 1s

justifiably chagrined because some work was undertaken on his

land and outside his right of way without his consent. But the

action of Glenbin, if unlawful, can be remedied elsewhere.

Indeed, there is evidence suggesting that the work, undertaken by

mistake, was, in fact, rectified by Glenbin. However that may
be, I do not think that circumstance ought deflect me from

granting the development consent I think appropriate in all the

circumstances.

Accordingly, I grant development consent subject to the

following conditions:

18



6.

Any use of the land or of a building, other than for
agriculture, forestry or as a residence on an approved site,
shall be subject to a specific development consent of the

Council.

No tree of any species be ringbarked, cut down, lopped,
injured or damaged, other than as required for agricultural
or forestry purposes, without the prior consent of the

Council.

An ongoing programme shall be developed, in conjunction with
the Far North Coast County Council, for the eradication of

noxious weeds on the land.

All dams on the land shall be upgraded within and made safe
in accordance with the recommendations of the Soil

Conservation Service of New South Wales.

The land shall be owned in its entirety by at least two-

thirds of the adult persons residing on the land.

The land remain in one lot and unsubdivided under the Local

Government Act, Strata Titles Act or any other act.

NOTE: Subdivision refers to the subdividing of land into

parts, whether the dealing is:

(a) by sale conveyance, transfer or partition; or

19

8.

10.

11.

(b) by any agreement, dealing or instrument rendering
different parts thereof immediaﬁely for separate

occupation or disposition.

Before development commences, documentary evidence be
produced to satisfy the Council that Conditions 5 and 6 are

complied with.

Buildings may be erected at sites 1 - 10 on the plan
identified as Exhibit C in the proceedings before the Court
subject to action being taken to divert surface drainage,
including road drainége, and the Chief Health Surveyor being
satisfied that the precise location of the dwelling is
stable and suitable for the location of a dwelling.

-

Notwithstanding approval of sites under Conditipn 8, the
total number of dwellings erected in accordance with this
consent shall not exceed the number reasonably assumed to

accommodate 55 persons.

No building or structure shall be erected or placed on the
land and used as a dwelling except at a site referred to in

Condition 8.

No building or structure shall be erected or commenced to
be erected unless a building permit has been obtained from

the Council and the Council reserves the right to refuse to

20



12.

13.

issue a permit if it becomes apparent that the site is not

stable or otherwise unsuitable.

All dwellings shall be construed in accordance with
Ordinance 70 and have external non-reflecting materials or

colours that blend with the environment.

Effluent of all types from all dwellings shall be disposed
of in a matter approved by the Chief Health Surveyor and no
absorption trench or other disposal area shall be closer
than 50m to any defined natural watercourse or adjacent to

land that may be subject to mass movement.

14. A contribution pursuant to the provisions of s.94 of the Act

.

15.

is payable at the rate of $200 per dwelling unit, each
contribution to be paid prior to the release of the building

approval for the dwelling the subject of the contribution.

A contribution pursuant to the provisions of the

Environmental Planning and Assessment Act for the upgrading

of the intersection of Stangers Road with Main Road 141A in
the sum of $150 per dwelling. Each contribution to be paid
prior to the release of the building approval for the

dwelling the subject of the contribution.

16. Internal access to each dwelling shall be provided so as to

provide a gravelled all weather access to conventional two-

wheel drive vehicles. All access shall have grades not

21

17.

18.

3 12

exceeding 16% and be constructed and drained in accordance
with recommendations from the Soil Conservation Service of
New South Wales so as to minimise cuttings and the

possibility of soil erosion.

A perimeter fire break be constructed by removal of all

-flammable material generally along the full length of the

western and southern boundaries, avoiding existing forests,
but be placed around the edges on a contour and be 20m wide,
measured horizontally and maintained with a ground fuel load
not exceeding eight tonnes per hectare to the satisfaction

of the Council’s Fire Control Officer.

A primary protection zone shall be maintained for a distance
of 20m surrounding each building kept clear of combustible
materials with a ground fuel load not exceeding tﬁkee_tones
per hectare. In this zone, shrubs and trees no hidher than
3m will be permitted provided the canopy cover is less than

20%.

A radiation protection zone shall be maintained for a width
of 20m surrounding each primary protection zone to be
cleared of all rubbish and undergrowth with a ground fuel
loading not more than five tonnes per hectare. Trees and
shrubs up to 5m high may remain providing the canopy cover

is not more than 50%.
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20. That all water storage tanks installed as part of the equipment and liaison with the Council’'s Fire Control

development, be provided with a 38mm male threaded Officer and the local Bush Fire Brigade.
connection with gate valve, in a location accessible to fire

fighting vehicles.

I HEREBY CERTIFY THAT THIS AND THE PRECEDING 93 PAGES ARE A TRUE
AND ACCURATE COPY OF THE REASONS FOR JUDGMENT HEREIN OF THE

21. Each access road that is not a through road shall be HONOURABLE MR. JUSTICE J.S. CRIPPS.

provided with a turn around area at its end to allow turning - ]
of fire fighting vehicles. A é;j(_

sociate

22. The following fire fighting equipment to standards approved
by the Bush Fire Council of New South Wales be provided and

maintained at all times to the satisfaction of the Council’s

Fire Control Officer;

(a) a 680 1 water tgnk; -
(b) an 8h.p. fire fighting pump;

(c) twelve knapsacks;

(d) six McLeod tools;

(e) 100mm of 20mm fire protection hose;

(f) two "Dial-a-jet" nozzles; and

(g) one drip torch.

235 A suitable fire alarm, capable cf being heard from
anywhere within the area enclosed by the perimeter fire

break, be installed.

24. A suitable person be appointed as Fire Protection Overseer,

to be responsible for fire protection maintenance of egquipment

23 24
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© ENVIRONMENT COURT

OF NEW SOUTH WALES
10470 ‘of 1987

PALM VIEW HAMLETS
pPTY LIMITED

Applicant

‘.THE COUNCIL OF THE
SHIRE OF TWEED

Respondent

Order
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THE COURT ORDERS THAT:

L e
g.| o
14 APR 1988
4
: FILED
e,

1. The Application be upheld.

e The develonment applicaticen relating to
the establishment o7 a multipnle or.upancy,
comprising 9 homesites at Portion 4,
Parish of Burrell, Byrrill Creek Road,
Byrrill Creek and in accordance with the
conditions contained in Annexure "A"
hereto.

3 The exhibits be returned.

ORDERED : [y G,'wj, R T

By the ‘Court,
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IN THE LAND AND ENVIRONMENT COURT OF NEW SOUTH WALES

/

i APPEAL No: 10470 of 1987 DECISION DATE: * [4 - # - (X
APPLICANT: : Palm View Hamlets Pty Limited s
RESPONDENT : Tweed Shire Council
HEARD BY: Senior Assessor Jensen
HEARING DATES: 2nd March 1988 (last day)

REPRESENTATIVES :

Applicant: Mr J. Weller, Solicitor
i with Mr D. Weller, Solicitor.
Respondent: ,  Mr D. Connie, Solicitor, ?
; : of Halliday and Stainlay.
ACT/SECTION: - Environmental Planning and Assessement Act 1979.
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» Appeal No.: 10470 of 1987

IN THE LAND AND Heard by: Senior Assessor Jensen
ENVIRONMENT COURT Decision date: * |H - 4 . KX
OF NEW SOUTH WALES

PALM VIEW HAMLETS PTY LIMITED

TWEED SHIRE COUNCIL

THE APPEAL

This matter whlch involves a subdivision of land and conditions attachihg
thereto, is generallyr similar to the matter Crystal Vale Pty Limited
2 (10469/87) which was submitted concurrently to the Court and in part dealt
J”‘&with at the same time. In both matter.s, thequestion at issue was
@p gg«/%?i whether a monetary contribution should be soug
) W 8.94 of the Environmental Planning and Assessment Act 1979 and as applied
5’(“/ as a condition of approval to a subdivision involvlng multiple occupancy
and previously consented to by the Council. ' '

t under the provisions of

‘Shortly, the applicant says that the application of such a contribution, in
the circumstance of the Palm View Hamlets subdivision, is contrary to law
as established in previous decisions before the Land and Environment Court

and is in any case unreasonable through lack of nexus to the subdivision as

proposed. The respondent by comparison says that the present matter can be

. distinguished from the previous matters and that indeed there is a relation
Fam o

between what is sought, by way of a contribution, and works to be done in

the surrounding area and sufficient to establish the nexus contemplated as

a necessary basis for the application of a s. 94 contribution.

‘.,i|-,:,’__ e
s
S



Appeal No.: 10470 of 1987

The first witness, a Civil Engineer and Works Engineer for the Council,
Mr R.W. Missingham gave evidence and described the location of the subject
land and the condition of access roads which it would be necessary to use
for access by the future-inhabitants of the subdivided land. In particular
he referred to the principal road access to the block, being Tyalgum Road.
This road has a length of approximately 27 km from its commencement close
to Murwillumbah and its termination at the village of Tyalgum. In this
regard Mr Missingham noted that approximately 6 km of this access road is
.not considered to be of an appropriate standard by the Council and will
require reconstruction. In this same context Mr Missingham desqribed'the
works programme of the Council and the manner in which funds are allocated.
In addition he noted that a sum of least $120,000 must be assigned to a
particular project before Federal funding is made available. He also noted
that under the current works programme of the Council, no funding has been
allowed for the upgrading of Tyalgam Road. At the present, Mr Missingham
. ' says that any patching or remedial work to Tyalgam Road, is carried out

with funding from the general revenue of the Council.

Apart from Tyalgum Road, M:RM1351ngham noted that the Council intended to
carry out works in TyaQEEE’EAllage and in particular the main street would
require reconstruction, including kerb and guttering and sealing to full
width. The aggregate cost of this work Mr Missingham estimated as between
$70,000 and $80,000.

Mr Missingham also referred to works between Tyalgum villa e-and the
subject subdivision involving sealing and improvements to Brdys Creék Road,

with a probable cost of $180,000 and again observed that no of these
. costs were currently provided for 'in Council's budget and therefore would.

s haze to-be sourced from general revenue..

Ei' , In response to questions Mr Missingham agreed that the appiicant had
S ; .

%i 4 already carried out construction of sections of gravel road to a Council
;#” approved standard,iamounting to a sum of some $136,000, which had not been

required to be expended by the Council - He further agreed that the work
—-—-———-'_'_-"'__———--_______\_\_

undertaken by the applicant formadhﬁ_ggft of a ring route, from

Murwillumbah via Tyalgum village and back to the main road to Nimbin.

In relation to tourists maps presented to the Court, Mr Missingham also
agreed that Tyalgum Road formed a part of the road system advertised as
-"quforming a part of Scenic Route No. 10.
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In response to questions as to the basis upon which the contribution was

sought, Mr Missingham agreed that it was a "standard" condition applied to

all rural subdivisions and furthermore, the $2500 sought was a "standard"

amount, relating to all rural subdivisions and multiple occupancies. In

this context Mr Missingham appeared to be unaware of any plan relating to

the manner in which the distribution of funds from these contributions

—~— —

would be made. Further he appeared to be unaware as to whether

contributions were held in a "special" fund as opposed to being simply

‘incorporated into the Council's general revenue. Further he was unaware of

the precise a tion of funds from contributions to works in proximity of

the proposed development.

Asked questions in regard to the five year Council programme of Capital

Works, Mr Missingham was unable to point to any particular project to which

levy funds would be dirEEEed:Ealthough hensﬁggesﬁéamfhat iﬁréé_g;idges

would require reconstruction in the future. Later Mr Missingham informed

‘the Court that the probable cost of the bridge works was $1?0,000 and that

he anticiﬁated that this would be funded from Council's loans programme,
with repayments met out of general revenue.

The next witness Mr P. Boarder, the Councils Shire Engineer and Chief wap
Planner had prepared a statement of evidence from which a number of poinfé

are extracted as follows:

-

* The recently gazetted Tweed Local Environmental Pian
‘1987 reflects the ongoing demand for rural living in
- the Shire and makes provisions for a variety of living
choices throughout the Shire.

=%  The plan provides for a "user pays" basis for road
;F;t ~=- -~ upgrading. .

T *-_A road hierarchy system is used when determining the
' priorities for improvement programmes generally based
on assessed demands, safety, optimum economical
construction, a forward plan programme for ultimate
link roads and equitable distribution throughout the

Shire. :
* To bring the current Shire road system up to an

expected satisfactory standard for existing and
estimated demand the following forecasts are made:

Bridges 1986 — 2000: $4 500 000

Roads 1986 - 2000:  $32 400 000
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¥ In developing a policy to provide adequate access roads
Council identified a need for all development in rural
areas to contribute an equitable base figure and pay
for defined improvements as well if necessary.

* In regard to the planning purpose of contributions for
roads, upgrading of roads to a safe and acceptable
level throughout the Shire is the aim of Council, and
is a major factor in the overall planning objective. ‘

* In relation to the development in question being the
target of contributions, the Engineers report clearly
shows the need for the Byrrill Creek Road to be

upgraded and as such will be a benefit to the owners of
new dwellings within the subject land.

% In relation to it being a reasonable contribution,
increasing population, sharing the overall costs
equitably is the basis of applying the contributions.

* Roads in this area have received reasonable allocations =
. of funds during recent years, chiefly because of the
i lesser road standards, rather than on a traffic count
basis,

¥
¥*

These properties will attract a single rating hence for
the multiple demands coming from them, there is a great
imbalance of annual contribution to road funding
4 generally.

4 i

* The Council considered undertaking a Shire wide
i assessment of potential upgrading costs of roads, in
A . relation to the numbers of 1lots serviced, but decided
that the extent of work was inappropriate.

P

i * Instead an analysis was made of selected areas and from
b this costs per kilometre of upgrading in relation to
lots served pointed to a range of contributions of
" between $1,500 and $5,400 per lot.

Since 1982 the Council has applied a road development

- contribution of $2,500 for each rural subdivisional lot

“TZand for each multiple occupancy residential lot,
exclusive of the first, for which there is no charge.

' *  All contributions -under s. 94 have been used for

¥ 2

& roadworks on the basis that the Council considers that,
& there is a greater need for roads by rural dwellers
] than for other forms of services, for which s. 94
% .

contributions could be charged.

- In response to questions by the applicants representative, Mr Boarder

agreed that the $2500 per 1lot was a constant figure applied across the

whole of Shire Eo new subdivision. While Mr Boarder asserted that
E e

Ui ~ contributions obtained in the vicinity of the Palm View Hamlets subdivision

B would be spent in that same locality and said that the funds were put into
i M ".;"‘.I\-':".:‘:‘?" 5 -

1%

4
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a separate roads development fund, he was unable to describe any document
. Ty

which the Council had prepared to indicate where levied moneys would be
spent in proximity to the particular subdivision. Further when asked
whether an amount levied. from a subdivsion was specifically "ear marked"
for use in a particular locality, Mr Boarder said that the Council does not
specifically relate funds levied in one particular localityLE;hEHEE_EEEg_
area. Mr Boarder was then ééked“dﬁe;;ions about levies for roads in other
parts of the Shire and particular in the urban parts which include
Murwillumbah town. He agreed that dwellers in the town paid no urban
roads levy despite their use of the road system and further agreed Ehat
they made use of the rural road system. :

In his final submission the applicant says that on the basis of previous

cases before the Land and Environment Court, the application of what is

clearly a levy, by way of a condition of consent, can only be considered as

E—

‘an illegal requirement, Mr Weller says that it is quite clear from the
bt VU :

evidence that the levy has not been based on a merit assessment of the

——

particular project or the resultant funds tied to any specific project,

directly proximate to the subject subdivision. Further he says that while

Mr Boarder has said he would recommend to Council that funds acquired from

the subdivision be used on specific projects, this could not be relied

upon. He says that what the Council is engaged in is an inherently

arbitrary exercise in which, ultimately, the money is simply put into the

% . - . -
general revenue and distributed across the whole of the Shire. Further in

response to a question as to relevance of a recent decision of his honour

Mr Justice Stein in the matter of Parramatta City Council v. Peterson he

says in summary:

~~"Parramatta City Council v. Peterson should be distinguished
winS~ === from the established and settled law invalidating general
: - levies for rural roads, on the grounds that it applies only
i in™the central business district of a City. In rural areas,
o5 consent conditions levying contributions for road
development generally should continue to be struck down as

lacking any reasonable nexus."

Finally in relation to the reasonableness of what is sought in the
condition Mr Weller suggests that the Court has been invited by the Council
to rely on sheer guess work as to the distribution of funds obtained via
this condition. Further he says there is clearly no proper analysis of
works proposed or costs involved and certainly no break-up as between

7 tourists, city dwellers and the residents of the new subdivision. In this
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context he says that the tourist publications provided by the Shire Council
demonstrate an ambition to upgrade the roads for tourists purposes and it
is evident that the tourists do not pay the levy. Beyond this he says,

that clearly nearly three quarters, of the Shires population also do not
pay the rural roads levy.

By comparison the respondent says that the system of contributions applied
to this subdivision, spring from "administrative convenience" as admitted
by the Shires EngineerkH?_B3E?E;;Td_ﬁg_;;;;ﬁzggz_;;rzEﬁﬁﬁ?éd with the
"earlier cases cited by the applicant, the Shire has firm proposals for work

in the vicinity and he says that it would not be expected the Court would

be prepared to support this condition, unless it were satisfied the funds
would be properly spent in the locality. Mr Connie says that it is clear
enough that each residence in this multiple occupancy subdivision will add
users to the road system. Further in relation to the use of Tyalgum
- village, he says that while Mr Missingham was unable to offer a specific

guide as to the public use of the facilities, he had estimated that there
would be a component of 20% of public use.

CONCLUSIONS

In reading back through the evidence presented in this matter I conclude
that while the Council may have had a conception that users of road
facilities should be those who pay for their maintenance and upgrading, in
the ultimate the probably difficult task of estﬁblishing who those users
are, has not been attempted. What has been substituted, by some apparently
archane process of sampling, has been to derive a range of typical road

costs per new subdivisional allotment ($1500 to $5400) and take something

; approaching the average, $2500 as belng an appropriate levy.for all new

- subdivisions and multiple occupancy lots, throughout the Shire.
il s

-....\_‘

In revealing this technique Mr Boarder has pointed to the fundamental

unreasonableness of such an approach for clearly there will be allotments
where a contrlbutlon of $1500 is approprlate. On this basis a generalised

tithe of $2500 a lot, is therefore, manifestly unreasonable.

In regard to the application of generalised levies by way of conditions of
consent, I was invited by the applicant to consider a number of matters
préviously before the Court and with one reservation, that I shall come to

_shortly, I conclude they represent a very clear basis for not accepting the

""\n.

oot

6
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arrangements that continue to be applied by Tweed Shire Council. My
reservation was that perhaps the recently decided matter of Parramatta City
Council v. Peterson, before Mr Justice Stein, might have changed the
fundamental considerations of extent of the area of a municipality or shire
in terms of the acqu1sition of contributed moneys. 1In the event I am
convinced that this matter is to be firmly, dlstlngulshed from matters

involving locations such as Tweed Shire, where the sheer extent of the

lanﬂ, coupled with the lineal extent of roads system, make the context

dlfferent to the complexity of a business district, such as pderGEEEéT'*

e L4

In'the ultimate and as has been the case with matters relating to Shire
contributions before this Court previously, the "touch stone" remains the

tests as advanced in Newbury v. Secretary of State for the Environment. As

has been so often quoted, in the decisiaen relating to this matter, the

basis upon which a condition associated with a planning consent should be

. considered to be valid, was proposed as involving the followihg elements.

1. Must Have a planning purpose,
2.  Must Fairly and reasonably relate to the development.

3. Not to be so unreasonable, that no reasonable planning
authority could have 1mposed - 5 o

y
In the ultimate,,while I am satisfied the Council has a generalised pollcy

of upgrading roads and may indeed have identified certain projects in the

vicinity of the subject land, as yet there is nc consistent or organised

means of ensuring the funds 1ds provided from Contrlbuted amounts relating to

particular works will be used in close proximity to the projects from which
the contributions derive. On this basis clearly, the condition as
proposed by the Council ‘must fail in relation to principle No. 2 as’

mh,outlineﬂ -above.

| iy T,

. With reé;rd to the first principle, that the condition should be

associated with a-planning purpose, I am disposed to accept that this is
the case, although the evidence appears to point to it being used more as
an exercise of funding works for the benefit of the population of the Shire
as a whole but also that of tourists. With regard to the third test, I
conclude that the approach taken by the Council, in seeking this levy, is

not reasonable, particularly having regard to the works undertaken by the

. subdivider to provide adequate access, not only within the land itself, but

also into the adjoining publicly owned roads.
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On the basis of the forgoing remarks and with the benefit of a view of the
access road system, as far as the proposed subdivision, I conclude that the
appeal should be ;pheld and the condition relating to a financial
contribution removed from the conditions of consent. On this basis the
following orders are given.

1. The appeal be upheld.

2 That a development application relating-
to the establishment of a muliiple
occupancy, comprising 9 homesites at
Portion 4, Parish fo Burrell, Byrrill
Creek Road, Byrrill Creek and in
accordance with the attached conditions,

contained as an Annexure and °

3 That the exhibits be returned.

L T I S S N Y

Peter R, Jensen,

Senior Assessor
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Crystal Vale v. Tweed Shire Council

In the Land and Environment Court of New South Wales

#104699 of 1987.

OPINION SUBMITTED ON BEHALF OF APPLICANT. .

Re: Effect of Parramatta CC v. Peterson. |

In the instant appeal, the issue is whether a monetary contribut:.ion, re-
quired. by the Respondent Council (under s.94 of the Environmental Planning
and Assessment Act) as a condition of its consent approval for a Multiple
Occupancy zoning, such contribution being for the purpose of "Rural Road
Development"”, is void for remoteness from the subject development.

. Consent authorities are empowered by s.94(1) to require payment of a monetary

contribution where a development is "likely to require the provision of or
increase the demand for public amenities and public services within the
area". Under s.94(2)(b) any requisite contribution must be "reasonable" for
the augmentation of public amenities and services in the area. The question
in this case is whether a contribution, extracted for rural roads anywhere in
the shire, is "within the area", and if so, whether it is "reasonable".

A long series of cases establishes that such a levy, for rural roads general-
ly, is of insufficient immediate connection to the proposed development?, is
not "fairly or reasonably" pertinent and so fails for remoteness.

In Norlyn Investments v. Ballina S.C.2 and Byrril- Creek Hamlet v. Tweed s.c.3
Assessor Riding rejected such a condition as lacking in a nexus to the
proposed development. He cited with approval the judgement of Gibbs C.J. of

.the High Court in Cardwell S.C. v. King Ranch? to the effect that the

condition must be reasonably required by the development, and he endorsed
Assessor Nott in Pick v. Ballina S.C.° wherein it was held that if roads
which might benefit from the condition are remote from the subject land then
the imposition is unreasonable. In Ramsey & Ilepool v. Richmond River s.c.®

~Stein J. held that such a condition had no necessary relevance to the subject

land and failed as too remote. He affirmed that the adoption, by a consent

‘authority, of such a condition as a matter of blanket policy, disabled the

authority from exercising its discretion in individual cases and was
improper’. )

It appears that if the money is specifically "eartagged" for a rural road in
the immediate locality then the necessary nexus can be established. In
Hawkins v. Evans s.c.8 and Coupe v. Mudgee s.c.? a condition requiring a

monetary contribution to a future upgrading of the immediate access road was
upheld. In Mylrea v. Nambucca s.c.'0 a contribution for upgrading of roads
“g'iving access to the development" was upheld. In Young & Guest v. Nambucca
_S_£-__“ Assessor Andrews upheld a contribution of $3300 required to "benefit

*the road system on which the building was situated".

.-.2
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In the instant case, however, it is a "general levy" which has been raised.
It is submitted that the Council is now estopped from trying to make out that
a local-specific levy was meant, or is now meant. Having formally stated a
certain and precise legal position, by way of consent condition, the
Respondent council cannot now chop and change its apparent and stated
intention so as to try and squeeze it into legitimacy, however appropriate
and easy doing so may have been for them at the consent stage.

In the instant case a problem has arisen, and .this opinion is sought by the
Assessor, following the recent decision of Stein J. in Parramatta CC v.
Petersonl. In that case a proposed multiple-storey development would generate
the need for many more car-parking spaces than it provided internally.
The council imposed a s.94 condition that $1.25m be contributed for public
car-parking, such funds to go towards a $6m high-rise council carpark 800
metres away. There were council carparks much closer. ;

Upon challenge that this expenditure was too remote, Stein J. held (inter
alia) that the word "area" in s.94(1) means the local government area of the
local council and not simply the immediate locality of the development site.

Even if Stein J. is correct in his definition of "area", one must beware of
interpreting him as holding that if a development creates or adds to a need

,anywhere in a [local government] area, then a condition assuaging that need

anywhere in the [local government]| area is valid. s.94(1) must be read in
cnjunction with s.94(2), which requires that any condition imposed by the
consent authority pursuant to its s.94(1) study is "reasonable".

Stein J. does not spell this out clearly, however, having made his ruling
about the meaning of "area" in s.94(1), he goes on to devote much of his
judgement to the concept of "reasonableness" and "nexus". He held that the
test of validity did not require an "identifiable nexus" and a
"direct connection" to be proven between the proposed development and the
public amenity on which the money (thé subject of the condition) is to be
spents The condition, however, did have to relate "fairly and reasonably"
to the subject development, so as to establish sufficient connection to
satisfy the equity argument12. He concluded that it was not necessary for
the council to prove a direct geographical connection between the subject
development and the proposed council carpark, but that it was a fair,

- reasonable and sufficient that the proposed carpark would serve the

‘Parramatta Central Business District [CBD] as a whole.

» The core case on planning nexi is. Newbury D.C. v. Secretary of State for the

Environment'2 (which, Stein J. in Parramatta formally adopted). This held
that for a planning condition to be valid it must: (i) have a planning
purpose; (ii) fairly and reasonably [not necessarily directly or
exclusively] relate to the development; (iii) not be so unreasonable that no
reasonable planning authority could have imposed it.

The Newbury doctrine was somewhat befuddled by Stein J.'s own Chief Judge,
Cripps J., in BOMA v. Sydney City Counci17, wherein the requisite "fair and
reasonable" relationship appeared to be tightened to require a "direct"
connection between the contribution and the development. Stein J. opposed
this test as too strict and stated that a lesser test was enough -- it

" wawsufficed for the condition "fairly and reasonably" to relate to the
r"}'f‘ﬁévelopment. He advanced, as reasons for distinguishing BOMA, "that Cripps J.

...3



may have had in mind a wider meaning of "direct" than may be usual" 13,
He supported this.opinion by pointing out that Cripps J. had himself applied
the wider test in Bullock v. Eurobodalla s.c.'4, wherein he followed St.
George V. Manly ghg;]S, which held that a condition must be "capable of
meeting the test that it reasonably relates to the development". However,
hose it down though he might, Stein J. did not' expressly overrule BOMA-- nor
was he in a position to do so.

Even assuming that Stein J. in Parramatta was legally correct in narrowing
the test laid down by Cripps J. in BOMA, at least a "fair and reasonable"
relationship remains required between the condition and the development.
Stein J. in Parramatta found a "reasonable" nexus was established where the
‘requisite expenditure occurred 800 metres distant across a major urban CBD.
This is, however, a narrow foundation upon which to propose that any
development which creates or adds to a general type of need anywhere in its
entire local government area, even although such need may, in may or most
places in the area, be due to quite unrelated developments, can reasonably be
subjected to a monetary consent condition for expenditure upon assuaging that
need anywhere in that [local government] area. The required nexus of
"reasonableness" could become very stretched under such a doctrine.

It is submitted that Parramatta should be distinguished from the instant
appeal on the grounds that the local government area involved was a city,
with a total administrative area of only 60 sq. km. and a CBD of about 1 sqg.
km. In such a tight, urban situation there is a much greater concentration of
people and sharing of amenities than in a rural shire. In the Parramatta
case, the proposed expenditure was to be a mere B00 metres from the subject
development. It was very consciously a major urban CBD which Stein J. dealt
with in Parramatta as a whole, unified entity. He expressly, and by way of
limitation, said15 "it is permissible, in the case of a regional or Qub-
regional centre, to adopt an integrated, cohesive approach".

o

By way of comparison, the administrative area of Tweed Shire Council is 1307
sq. km. and that of the largest NSW shire, Central Darling, is 51,395.12 sq.
- U km. (Incidentally, the area of NSW is 801,340.88 sq. km.). If the ruling of
A Stein J. is to be extended to rural areas then expenditure may well be
scores, 1f not hundreds, of kilometres away from a subject development. There
is no way that such expenditure can be considered to be proximate enough to
the development to provide a "fair and reasonable” (let alone a “direct")
- connection with or relevance to it. '
eIt 18 submitted that Parramatta CC. V. Peterson turned upon its own peculiar
.facts and is clearly distinguishable from the established cases invalidating
general levies, especially those for rural roads. Stein J. was only concerned
. with an inner city area and had no intention to make fresh law applying to
2% extensive or rural areas. Significantly, he did not mention or overrule his
i own decision in Ramsey & Ilepool v. Richmond River S.C.°, wherein he
4 personally declared "no real nexus" was evident between a contribution to the
é " "ghire road network generally" and the subject development. Indeed, he did
ot : not refer to any of that long series of cases cited above which invalidate
general levies for rural roads for lacking the necessary nexus.

/ Any extension of Parramatta CC v. Peterson, even if it is good law, should
! ‘ﬁu%}ﬂt'ba undertaken lightly. It would make a nonsense of that long string of

s T

i#j;cases and that established law requiring a reasonable nexus between the

l.l4
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development and the expenditure. This "integrated, cohesive" approach may be
fair in an urban CBD, but it is inequitable in a rural, and possibly even a
suburban, situation. Such an extension is also entirely unnecessary: if rural
councils wish to levy funds for rural road development then all they need to
do is to earmark the contribution, at the time of imposing it, to particular,
relevant, local access rpads.

Furthermore, it should be bourne in mind that the present applicant has
already upgraded 4 km. of rural access road, at major expense. Even were
general levies for rural roads to now be upheld as reasonable, this
particular one should be struck down, in view of the expenditure already
bourne, as excessive.

Conclusion.

Parramatta CC v. Peterson should be distinguished from the established and
settléd law invalidating general levies for rural roads, on the grounds
that it applies only in the Central Business District of a city. In rural
areas, consent conditions levying contributions for road development
generally should continue to be struck down as lacking any reasonable nexus.

NOTES._
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Appeal No: 10058 of 1985

Heard by: Assessor Nott
Decisfon date: 24.9.85

IN THE LAND AND
ENVIRONMENT COURT
OF NEW SOUTH WALES

JOHN LORD PICK
“y=

BALLINA SHIRE COUNCIL

JUDGMENT

The applicant is the owner of lot 5 DP 546091 at Carneys Plate,
Knockrow, near Ballina. He wishes to excise a 3,000 m2 lot from the land

in order to erect a dwelling house for himself. He is permitted to do this
with the consent of the Council under cl. 12(3)(a) of Interim Development

Order No. 1 - Shire of Tintenbar.

The applicant's land is in a Non-Urban zone but some of the lots in

the locality are small, includina the immediately adjoining lots on either
side of the proposed 3,000 mZ lot. It is apparent that the Council's "

underlying reason for refusing consent for the applicant's subdivision is
that the owners of these two adjoining lots objected to the proposed

development.

Looking at the whole of applicant's land, it has an area of about 33
ha. There is vehicular access from the east over a rough track from
Newrybar Cane Road. The land is rectangular in shape, but it has a
"handle" about 900 m 1ong and 20 m wide which leads from the rectangular
piece of the subject Tand to Carney$s Place. The proposed 3000 m2 lot
(which I will call "the proposed excised 1ot") has a frontage on the west
to Carneys Place, and has a depth of about 150 m. The balance of the

‘handle" which is about 750 m long, between the proposed excised 1ot and
the rectangular part of the subject land, will be added to lot 2 DP 598178
with the consent of the owner of that lot.

Mrs. V. Carney Tives in a modern home on a small adjoining lot having
an area of 2200 m?2 immediately to the south of the proposed excised lot.
Her 1ot and a much larger adjoining parcel were owned by the Carneys for
many years, and Carneys Place was no doubt named in recognition of that
family. The present small Tot now owned by Mrs. Carney is itself an
excised lot created when Mrs. Carney could no longer look after the larger
property and had to sell it. Mrs. Carney's house is set back from the
boundary of the proposed excised 1ot by 4.7 m. The main 1iving rooms of
Mrs. Carney's house look to the east, and there are extensive views as her.
house is in an elevated position, looking down over canefields and other
agricultural land.

On the evidence it would be possible for a suitably designed sblit-
level house, stepping down the site, to be erected on the proposed excised
lot without affecting the views of Mrs. Carney to the east. A house
erected on the proposed lot may cause a small reduction in her views to the
north-east, but in the circumstances, balancing the interests of the
applicant and Mrs. Carney, I do not think that would be unreasonable.

The amenity and views of Mr. Sullivan who 1ives on the lot immediately
to the north of the proposed excised 1ot are less 1ikely to be affected
than Mrs. Carney's. Mr. Sullivan's house is situated approximately 10 m
from the northern boundary of the proposed excised 1ot, and his house 1s
oriented so that the principal views are to the east and north-east, and
these views will not be affected by any house erected on the proposed

excised lot.

There was no valuation evidence to suggest that the erection of a
suitably designed house on the proposed excised lot would affect the market
values of the immediately adjoining lots, and from an fnspection I made of
the properties in the presence of the parties 1 think that a house for the
applicant could be suitably designed so as to have 1ittle or no effect on
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.the values of the adjoining properties.

Although the proposed excised lot is 1n a rural setting, many of the
lots are small. Surrounding the proposed excised lot are nine lots having
areas less than 2 ha; ten lots having areas between 2 and 20 ha; and nine
lots having areas in excess of 20 ha.

There was some evidence of slippage in the Tocality, but the modern
nearby homes of Mr. Sullivan and Mrs. Carney have apparently shown no signs
of slippage, and the Council's officers did not dispute the opinion of the
applicant's consulting engineer that properly constructed foundations for a
house on the proposed excised lot would be stable.

I do not regard the prohdsed subdivision as being contrary to the goal
of preventing the fragmentation of rural properties. The 900 m long’
"handle" of the subject land, of which the propostd excised lot forms part,
could be put to little agricultural use having regard to 1ts narrowness.
As I mentioned earlier, the proposed excised 1ot is only a small part of
the "handle", and the effect of the applicant's subdivision is to
incorporate the balance of the "handle" in an adjoining owner's Tot which
is conterminous with the balance of the "handle”. This will result ina
better use of the land formerly contained in the "handle”.

Once the access handle is removed, the rectangular eastern part of the
applicant's land (to be known as Tot 7) will have an area of 32.12 ha. Lot
7 has been used for canegrowing, and the proposed subdivision and the
erection of a house on the excised lot will not affect that activity. The
access to the canefields on lot 7 is a rough track from Newrybar Cane
Road. That track would be quite unsatisfactory as a means of access for a
house to be erected on 1ot 7. But the purpose of the present subdivision
is not to enable a house to be erected on lot 7, and this subdivision will
not make any change to the present use of that lot. Assuming that the
relevant environmental planning instrument applying at the time permits
it, any dwe1ling which is sought to be erected on lot 7 could only be
erected if proper access for dwelling-house purposes is provided, and,
depending on the circumstances, that may entail the applicant in paying for

he full cost of a gravel road to a right-of-way standard: cf.
Hawkins v Evans Shire Council (LEC No. 10687/82, 30 August 1985). The
proposed excised 1ot on which a house will be erected has adequate access

along Carneys Place.

In the circumstances, I consider that consent for the subdivision
should be granted subject to conditions.

One of the conditions that the Council sought to impose was that the
applicant make a contribution of $1,620 under s. 94 of the
Environmental Planning and Assessment Act, 1979 for the upgrading of rural

roads. I do not think that the Council can validly require such a
contribution. The Council has a policy of requiring a contribution of
$1,620 for every additional rural lot created in the Shire, and the Council
has designated certain roads which will be upgraded with the contributions
received. Those roads are remote from the subject 1and and the subject
land would not particularly benefit from the road improvements. 1In this
regard it is relevant to note that Carneys Place was originally the route
of the Pacfic Highway and in order to get to the present route of the
Pacific Highway, the applicant would have to travel only about 350 m along
Carneys Place, and the Pacific Highway then leads directly into Ballina.
Any benefit the future occupiers of the proposed excised lot will get from
the roadworks to be carried out in other parts of the Shire will be no
different from the general benefit that the occupier of a subdivided Tot in
Ballina might get when he or she occasionally uses one of the improved
rural roads. Subdividers of urban land in Ballina do not have to pay any
contribution for the upgrading of these rural roads. Accordingly, it is
not reasonable to require the applicant to pay the contribution of $1,620:
s. 94(2)(b) of the Environmental Planning and Assessment Act, 1979;
Cardwell Shire Council v King Ranch Australia Pty Ltd (1984) 58 ALJR 386.

The Council also sought a contribution for the upgrading of Carneys
Place. That road is bitumen sealed, except for a stretch of about 50m
where it is a two-lane gravel road. The cost of bitumen sealing the

gravelled section of Carneys Place is $2,200. It is not apparent that
contributions were paid by Mrs, Carney or by other users of Carneys Place.
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‘there are about eight lots having a frontage to Carneys Place whose

swners are likely to use that road, I consider that a reasonable

contribution to be paid by the applicant towards the cost to the Council of
sealing the gravelled section of Carneys Place 1s $275,

The applicant has also made an application to erect a house on the
proposed excised lot, but that application was not the subject of this
appeal. The application will have to be assessed by the Council having
regard to the amenity of the adjoining neighbours, particularly of Mrs.
Carney; and full engineering details of the foundations will be needed.

One of the conditions of consent which will be imposed in relation to
the present application contains a restriction as to user under s. 88B of
the Conveyancing Act, 1919, The réason for the restriction as to user is
not apparent to me. The owner of the adjoining lot into which the balance
of the "handle" of the subject land will be incorporated consented to the

subdivision only on the basis that such a restriction as to user!be‘

imposed.

The orders of the Court are:

1. The appeal be allowed.

2. Development consent be granted for the
subdivision of 1ot 2 DP 598178 and 1ot 5 DP

546091 in accordance with the plan
submitted with Development Application No.
847186, subject to the following

conditions:

1) The applicant shall pay a contribution
{ )of fg75 under s. 94 of the
Environmental Planning and Assessment
Act, 1979 towards the bitumen sealing
of the gravelled section of Carneys

Place.

titen evidence as to
(& fﬂgm;ffﬁgﬂf?{.}”o‘f electricity to ihe

site.

(3) Submission of final plans together with
the applicable fee.

(4) Unless this requirement is waived in

: ®

Appeal No: 10058 of 1985

writing by the owner of 1ot 2 DP
598178, the proposed lot 5 shall be
made subject to a restriction as to
user under s. 88B of the Conveyancing
Act, 1919 upon registration of the
subdivision that the said lot 5 is to
be retained as a separate parcel of
land and is not to be consolidated with
the immediately adjoining Tot 1 (to the
north) or lot 3 (immediately to the
south).

3. There be no order as to costs.

4, The exhibits may be returned.

0.4 Mt

A.J. Nott
Assessor.

Carbwerr Suire CouncrL v. Kine Rancu
AustrRALIA P1yY LD ]

Brisbane, .
June 25, Before Gibbs C.J., Mason, Wilson,
1984, Brennan and Dawson JJ. 1

Subdivision of Land (Q.] — Conditions o aj al — ;
of reasonable requirement — Exr{mgmpnm;f exis::‘e:;
:(‘-gss r;z;d — f"g:r?bcurian fo cost of replacing bridge

— Lecal Go ;
ok M o vernment Act 1936 (Q) as

In deciding whether a condition is reasonabl i :
a proposed subdivision of land within s. JJIIGJG??I?;’%
Government Act 1936 (Q.), as amended. a Jocal authority is
entitled to take into account the fact of the subdivision and
the changes that the subdivision is likely to produce, such at
the increased use of an existing access road and of the brid
over it, and o impose such conditions as appear to
reasonably required in those circumstances. The test of
reasonable requirement of a condition, for example, one
relating to road construction, is not that the condition is
necessary 1o provide access or drainage to the land or that
w;ruﬁlfg :II; ;imulq prgvide a benefit to the subject land

I 4 enjoyed exclusively by persons
m&f_m_ Iand.rSo bﬁ:e.'g by the whole ’&oﬂn'?’ e
ision of upreme Court of Queenslan i

Court) (which affirmed the decision of 02" Local &52‘.’.'3?
ment Court, reported in (1983) 9 A.P.A. 1), reversed.

ArpeaL from the Su |
(Full Court). preme Court of Queensiand

I D. F. Callinan QcC. i
appellant. nan Q.C. and P. Lyons, for thé

N. M. Cooke QcC. )
respondent, . 2C- and S M. Ure, for s

Gisss C.J. This is an appeal from the Full of
the Supreme Court of Queensland w]r:thm;;t Y
majority, dismissed an appeal from a decision of the.
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Local Government Court. The present respondent,
King Ranch Australia Pty Lid. the owner of land in
the Shire of Cardwell in North Queensland, applied to
the appellant. the Council of the Shire of Cardwell,
for permission to subdivide the land into nineteen
blocks of various sizes, aggregating about
600 hectares. e

The Council approved of the proposed subdivision
subject to the four following conditions:

“(a) An amount of $25,000 be contributed towards

future costs involved in the Davidson Creek
Bridge replacement. . .

(b) Provide an extension of the existing bitumen-
surfaced roadway on the Davidson Road to a
point 100 metres past the turnoff to the
second road. This road to be equal in width
and standard to the standard at the last
section of bitumen, : s

{c) The internal roads to provide a bitumen-
surfaced turnout to each extending 25 metres
from the Davidson Road centre line apd then
extend as a gravel paved road of minimum
width 4.3 metres pavement, 8 metres shoulder
width and minimum gravel depth of 200 mm.
Adequate stormwater drainage to be provided.

(d) The Engineering plans of roads to be submit-
ted and approved before acceptance oi:. any
guarantee or signing of the Survey Plans,

The respondent appealed to the Local Government
Court seeking an order that the council approved of
the application for subdivision free from any of the
conditions. The Local Government Court, his
Honour Judge Given D.C.J., allowed the appeal. He
ordered that conditions (a) and (b) should be deleted,
that condition (c) should be varied, and that con-
dition (d) should remain, but relettered as con-
dition (b). )

Access to the land is given by Davidson Road
which leads from the Bruce Highway to and beyond
the subject land. At one point the road crosses
Davidson Creek by a bridge. Condition (a) required
the respondent to contribute $25,000 towards the cost
of a new bridge over Davidson Creek. There is
evidence that the total cost of a new bridge would
range between $300,000 and $450,000. Condition (b)
required the respondent to provide a bitumen surface
for the road along the south-western boundary of the
subject land. At present there is some bitumen on that

portion of the road but the condition would require
an extension of the bitumenised surface. As to
condition (c), his Honour Judge Given said that the
present respondent accepted it as reasonable so far as
one of the internal roads was concerned nse that
road comes out onto a sealed portion &f Davidson
Road not far from the Davidson Creek l’:ni;e; but
Opposes it in relation to the second road which will
meet Davidson Road where it is at present unsealed
and will remain unsealed unless condition (b) con-
tinues to be imposed.
By s.34(10) of the Local Government Act 1936
) 88 amended, a local authority to which an

CARDWELL 5.C. v. KING RANCH (AUST.) PTY LTD (Gibbs C.J.) 387

application for subdivision is submitted may approve
of any such application, or approve subject to
conditions, or disapprove. However, a restriction is
imposed on the nature of the conditions that may be
imposed by s. 33(16¢) of the Local Government Act
which, so far as it is material, provides as follows:

“(a) It shall be unlawful for the Local Authority in

the case of an application—

(i) for exclusion of land from a zone and the
inclusion of the land so excluded in
another zone;

(i) to open a new road or Subdivide land; or

(iii} for approval, consent or permission to use
land or use or erect any building or other
structure for any purpose,

to subject the approval of that application to a

condition that is not prescribed by the scheme
or by by-law or reasonably required by th* re-
zoning of the land, the opening of the jew
road, the subdivision of the land, the use of
the land or the use or erection of the building
or other structure in respect of which the
application relates.”
There is no relevant scheme or bylaw in the present
case so that the Council had power to impose the
conditions only if they were “reasonably required by
... the subdivision of the land”. By s. 28(3) of the
City of Brisbane Town Planning Act 1964 (Q.), as
amended, which is applied by s. 34(15) of the Local
Government Act, an appeal from a decision of the
Local Government Court lies only on the ground of
error or mistake of law or want or excess of
jurisdiction. ]

The learned District Court judge made findings of
fact in a passage so important that it is necessary to
cite it in full. He said: i

“Davidson Road, not forgetting that it is in a
rural area, carries a considerable volume of traffic.

It would seem that the volume of this traffic has

increased steadily over the years. The increase is

due to a substantial extent to more concentrated
use of the land in the area for agricultural rather
than other, particularly grazing, purposes. I gather
that owners of cultivated blocks largely do not live
" on the block but live in Tully and travel with staff
to their blocks. It is thought this would be the likely
pattern on the subject land if this subdivision goes
ahead. However, whether that turns out to be the
case or not, development of this subdivided land, in
my view, can do none other than increase tral‘ﬁ_c on

Davidson Road and wear and tear on the bridge,

which is now about thirty years old.

The appellant [that is, the present respondent]

argues that increased traffic after development
under the subdivision cannot be related to the
subdivision because if the appellant itself put the

whole area under crops there would still be the .

same trucks carrying the same fertiliser, etc., to the
land and the same trucks carrying produce to
market as there would be after subdivision. To put
it another way, the land will grow the same number

ise HIGH COURT OF AUSTRALIA (1984

of melons or bunches of bananas if worked as a
unit or as up to nineteen separate units. While
largely there is substance in these assertions, the
argument ignores the point that in fact the
appellant not only does not, with the exception of
one small area, crop the land; it has no intention of
so doing. It wants to subdivide and sell nearly all
the blocks. It therefore seems clear to mie that the
development of the land by way of subdivision will
directly create more wear and tear on Davidson

Road and the bridge. Indeed, it is hard not to

accept the evidence from the shire engineer that

traffic generated by the subdivision will signifi-
cantly shorten the life of the bridge.”

Having made those findings, his Honour went on
to state the conclusion which he reached in the
following words:

“Despite what I have been saying, and however
sympathetically _one may be "disposed 10 the
financial and political problems of the respondent
[that is, the appellant shire council] in its shire, | do
not think these conditions complained of can be
allowed to stand. No attempt is made to justify
such conditions on the basis, of being necessary for
access to the subdivision or for drainage purposes;
nor could it be. The benefit from the imposition
and the carrying out of such conditions would not
be enjoyed exclusively by persons connected with
the subject land: it would be by those persons and
generally by other members of the public who use
Davidson Road and the bridge. In no relevant sense
can it be said that there is some requisite nexus,
identification or relationship between the develop-
ment and the purpose to which the contribution is
to be put or the moneys expended on sealing
[?awdson Road; nor can it be brought within other
similar terms used in the cases, It seems to me that
the conditions complained of are not within power
and cannot stand.”

In the Supreme Court the learned judges who
constituted the majority of the Full Court concluded
that upon analysis of the judgment of his Honour
Judge Given it appears that his Honour was applying
the test whether the conditions fairly and reasonably
related to the subdivision and that he answered that
question is favour of the respondent. On the other
hand, Matthews J., who dissented, considered that
the judge appears to have wrongly thought that the
conditions could not be imposed unless they were
necessary for access or drainage purposes or unless
the benefits arising from their imposition would be
used exclusively by persons connected with the
subject land.

The statutory test that has to be applied by a local
authority in deciding whether to attach conditions to
its approval in a case such as the present is whether
the conditions are reasonably required by the
subdivision. This means that the local authority, in
deciding whether a condition is reasonably required
by the subdivision, is entitled 10 take into account the
fact of the subdivision and the changes that the

subdivision is likely to produce — for example, in a
case such as the present, the increased use of the road
and of the bridge — and to impose such conditions as
appear to be reasonably required in those circum-
stances.

In the present case, the learned District Court judge
found, amongst other things, that traffic on the road
and wear and tear on the bridge would be increased
by the subdivision of the land. It is difficult to
reconcile with that finding the statement that there is
no requisjte nexus, identification or relationship
between the development and the purpose to which
the contribution is to be put or the moneys expended
on sealing Davidson Road. There seems to be an
obvious connection between the effect of a
subdivision which causes an increased use of roads
and bridges and a condition that the subdivider
should, by making a reasonable contribution, assist in
defraying the costs incurred in meeting  the
consequences of the extra wear and tear that &
expected. Notwithstanding his Honour's earlier refer-
ence to the principles laid down in the authorities, and
his later citation of cases, his remarks support the
view that when he said that the conditions were not
within power, he meant exactly what he said. It does
appear that he considered that the conditions could be
imposed only if they were necessary to provide access
or drainage to the land or if they provided a benefit to
the land which would be enjoyed exclusively by
persons connected with the land. This is a test more
stringent than the law allows and in applying it his
Honour erred in law. )

For those reasons I consider that the appeal should
be allowed and that the matter should be referred
back to the Local Government Court to decide, in the
light of this judgment, whether those or any other
conditions are reasonably required by the subdivision. ;

Mason J. | agree,
Wusow J. I agree.
BRENNAN J. [ agree.
Dawson J. I agree.

Appeal allowed with costs.

Judgment of the Full Court of the Supremé Calit’
set aside and in lieu thereof order %
appeal to that Court be allowed, with tth
and that the judgment of the Local Gove
ment Court be set aside and that the mart?
referred back to the Local Goverrimenf,
to decide, in the light ({e!'he Judgment
High Court, whether t conditionss./
ab{ the appellant Council or any

tions are reasonably required by }’
dent's subdivision, :

%olicilurs for the appellant, Connolly'
o,

Solicitors for the respondent

Macartney.
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[LAND AND ENVIRONMENT COURT OF NEW SOUTH WALES]
McCALDEN AND ANOTHER v. NEWCASTLE CITY COUNCIL

[J. M. W. FITZ-HENRY (Assessor) ] — /,;
Aug. 4; Sept. 28, 1983 ¥ " /N
No. 10618 of 1982 S

Costs — Planning appeal — Planning authority acting contrary to
officer’s advice — Planning authority’s refusal to consent unsustain-
able — Costs ordered against planning authority.

The appellants sought planning consent for the building of two townhouses
on land in a residential zone. The appeal site is a battleaxe lot a substantial
part of which is at the rear of three houses. Access to that rear part is obtain-

able by a rightofway.
The application was advertised, and local residents objected. The respon-

dent’s town planner examined all objections and reporied to the respondent
that none was of substance. The town planner’s recommendation was that
consent be granted. The respondent, however, resolved to require a reduction
in the height of the roofline. The appellants submitted an amended plan con-
forming to that requirement. The respondent’s town planner reported favour-
ably on the amended application, but the respondent resolved to refuse
consent. The applicants appealed.

Held: (1) The respondent’s case was at best an attempt to preserve tradi-

tional suburban backyards.

(2) The assumption that the backyard of a house should be available
for outdoor living without let or hindrance is under challenge in the com-
munity.

(3) When redevelopment involves backyard areas careful design is
necessary to avoid undue interference with neighbours’ privacy, sunshine, and
outlook.

(4) That careful design has been achieved by the appellants.

(5) By choosing to ignore the professional advice of its officer and
to yield to persuasion with little foundation in fact, the respondent was guilty
of dereliction of duty.

(6) Consequently. the respondent did not act in good faith in refusing

consent.
(7) Accordingly, the respondent should be ordered to pay the

appellants’ costs.

PLANNING APPEAL.
Judgment reserved.

Sept. 28.

J. M. W. FITZ-HENRY. This is an appeal under s. 97 of the Environ-
mental Planning and Assessment Act 1979, against Newcastle City
Council’'s deemed refusal under s. 96(1) by reason of its neglect and
delay to give a decision, within the prescribed period, in respect of a
development application for two townhouses on part lot 76 sec. 6 (now
registered as lot 761), being premises known as Nos 7 and 9 off Union
Street, Cooks Hill, Newcastle.

The powers of the court for the purpose of disposing of the appeal are
contained in s. 39 of the Land and Environment Court Act 1979. The
Chief Judge, pursuant to s.36(1) of the Act, has directed that the
proceedings be heard and disposed of by an assessor.
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The relevant environmental planning instrument is Northumberland
Local Environmental Plan No. 1, gazetted 8th August, 1981. The zoning
is residential 2(a). The proposed development is permissible with consent
and the applicants are the owners of the property.

Development control plan No. 3, “Code for the control of residential
flat development in the City of Newcastle” was adopted by the respondent
council on 1st December, 1980, pursuant to the provisions of s. 72 of
the Environmental Planning and Assessment Act 1979. In the intro-
duction, it is stated:

“The code is intended to act as a guide to developers indicating
the standards that will, in the majority of cases, be required by
council. It is not possible to cover every possible development need
in a single code, so each case will be determined on its merits and
compliance with the code will not lead to automatic approval.”

The development control plan was designed to achieve a number of
goals which are listed as follows:

“]1. To maximise the amenity of residential environments created by
multiple dwelling developments.

2. To encourage variety in the size, shape and form of multiple
dwellings.

3. To maximise opportunities to increase dwelling density so that
existing resources and utilities will be used with greater efficiency.

4. To ensure wherever practicable, that future developments do
not intrude upon the existing character of an established area.

5. To minimise conflicts between multiple and detached dwellings
adjacent to each other.”

The subject land is a battleaxe block which has a total area of 543.5 m.=.
It is situated at the rear of three dwellings known as Nos 91-95 Bull
Street which lie to the north, and behind Nos 39-45 Union Street which
are on the eastern side of the road opposite the Cooks Hill Fire Station.
The Commonwealth Hotel occupies the corner block between No. 39
Union Street and No. 95 Bull Street. A rightofway 7.79 m. wide adjacent
to the southern boundary of No. 45 Union Street comprises part of the
subject land. This, together with an adjacent and parallel rightofway
of the same width to the south, provides laneway access 3.58 m. wide to
Union Street. Nos 3 and 5 “off” Union Street on a similarly shaped
battleaxe block adjacent to the south also depend on this laneway for
access. The dimensions of the subject land excluding the access handle
are approximately 20.4 m. from south to north and 23.6 m. from east
to west. It was occupied for many years by two semidetached single-storey
cottages, facing west towards the backyards of Nos 39-45 Union Street.
These were demolished by the respondent council in 1975 after falling
into disrepair. The land is presently vacant, and, being level and un-
obstructed, is treated as wasteland and used for car parking and rubbish
dumping. The access lane does not appear ever to have been sealed, but is
traffickable. Nos 3 and 5 off Union Street are old weatherboard semi-
detached dwellings of one storey, which face north towards the subject
land, and back onto the northern side boundary of No. 53 Union Street,
which is owned by Mr J. Fairlie, who appeared as witness for the res-
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pondent council, as did Mr A. Anderson of No. 91 Bull Street to the
north of the subject land, Mr R. G. Kimber of No. 34 Corlette Street, to
the east, whose northwestern rear corner abuts on the southeastern
corner of the subject land, and Mrs Pamela Casey, the owner of No. 49
Union Street two doors south of the laneway access to the subject land.

Union Street is one of the main roads leading south out of the Newcastle
City Centre which is within easy walking distance. This area has long
been developed for residential purposes with a mix of one and two-storey
dwellings, in the form of terrace houses, semidetached dwellings, and
detached housing. Much restoration and renovation has taken place
over recent years, with the recognition of the inherent worth of these
inner city properties. It is not surprising that owner-residents, like others
in similar circumstances elsewhere, are anxious to maintain the standard
they themselves have set and the investments they have made in this area.

Application for approval was originally made by development appli-
cation No. 462/81 lodged 20th October, 1981, for development described
as two, three-bedroom townhouses of two-storeys, with studio attic above.
This was depicted on a plan prepared by Tudor Planning Studios dated
1981. The roof appears to have been designed to have a pitch of 35
degrees and, scaling from the plan, a maximum height above ground
level of 10m. The two dwellings were depicted as identical in mirror
reverse, facing south. The setback from the southern boundary was
proposed to be 3.79 m. and the building was positioned on the rectangular
site in such a way as to be equidistant from the side boundaries. Fenes-
tration on eastern and western sides was minimal, while that on southern
and northern elevations was no more than one would expect in terrace
house design, with the exception of the attic window facing towards the
north. The proposal was designed to complement the style of buildings
of merit in the vicinity and with awareness of council’s development
control plan adopted ten months before. The two dwellings proposed in
the application comprise *“large” dwellings, as defined in the develop-
ment control plan, having a floor area exceeding 80 m.2 exclusive of all
external wall thicknesses. Each has a site area of more than 190 m.2 as
required by the plan and is within the maximum site coverage of 40 per
cent. It was common ground between the parties that the development
proposed was in accordance with the precepts of the development control
plan.

In accordance with council’s adopted policy in respect of applications
to carry out development of this nature, the owners and occupiers of
nearby premises were informed by letter of the proposal and invited to
inspect the plans and make any representations they wished within
twentyone days from 4th November, 1981. Objections were made by or
on behalf of the owners and/or tenants of premises Nos 45, 47, 49, 51
and 53 Union Street, No. 91 Bull Street and Nos 34, 36 and *“4 off 38”
Corlette Street. In his report to the respondent council, the town planner
summarised the objections as relating to overcrowding, loss of privacy,
excessive height, exacerbation of existing parking problems, narrowness
of access driveway, use of access-way for provision of water supply,
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additional noise, creation of a precedent in respect of existing “back-
yard” lots, and extension of the development unfavourably regarded on
the corner of Bull and Corlette Streets, (being recently completed town-
houses approved to density and open space standards applying under the
former flat code). The town planner carefully examined all objections
lodged and found none to be of substance. Approval was recommended,
subject to certain conditions, including an increase in the setback of the
proposed dwellings on the southern side boundary from 3.79m. to a
minimum of 5m. (measured from the verandahs of Nos 3 and 5 Union
Street) to ensure that an adequate turning area would be available for
vehicles. Subsequently, however, following an inspection of the site and
conference with some of the objectors, the respondent council dealt with
the application on 15th December, 1981, by resolving:

“The report be received, the application be not approved in its
present form but the applicant be advised that favourable con-
sideration would be given to an amended plan which provided for
the height of the roofline to be reduced so that any space above the
ceiling could be used for storage purposes only.”

An amended plan, again prepared by Tudor Planning Studios, dated
7th February, 1982, was then submitted. This shows reduction in the
pitch of the roof to an angle of approximately 30 degrees; the deletion
of the attic windows; the lowering of the building to a maximum of
9m. above groundlevel, and a setback of 5m. from the southern
boundary.

By letter dated 4th November, 1981, the respondent council had pre-
viously sought the views of the Hunter District Water Board regarding
the adequacy of water and sewerage facilities in the area to accommodate
the increased demand likely to be generated by the proposed develop-
ment subject of this appeal as some objectors had raised this as a
potential difficulty. By letter dated 14th December, 1981, however, the
board had replied that it had no objection to the proposed development
as water and sewerage facilities were available for connection. The board
did state, however, that a contribution towards the cost of upgrading
the water supply and sewerage systems would be required from the
developer, and it requested that development approval by the council:

“Should be provisional that no development on the land shall be
carried out unless and until arrangements satisfactory to the Hunter
District Water Board had been made for the provision of adequate
water and sewerage services to such land”’.

Upon receipt of the amended plan the respondent council once again
sought the advice of the board by letter dated 7th May, 1982, and the
response dated 14th May, 1982, from the board stated that

“The board has no objection to the proposed development. Water
and sewerage facilities are available for connection. There are no
requirements as the development of two townhouses on the above

site are taking the place of two cottages which were demolished a
few years ago.”

L
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The objectors to the original proposal had been advised by the
respondent council by letter dated 7th January, 1982, that favourable
consideration would be given to an amended plan which provided for
the height of the roofline to be reduced so that any space above the
ceilings could be used for storage purposes only. Prior to the receipt of
the amended plan on 2nd February, 1982, three petitions dated
25th January, 1981, addressed to the Lord Mayor, the town planner, and
to the Deputy Lord Mayor were received. These were organised by
Mr R. G. Kimber, of No. 34 Corlette Street, one of the principal
objectors to the original proposal. The court particularly notes that these
petitions were signed prior to the receipt by council of the amended
plans and, as brought forward by evidence in crossexamination, few of
the signatories had in fact viewed the plans but had merely acted on
hearsay. Mr Kimber described himself in writing on the documents
as the *“‘convenor”, and is responsible for the derogatory comment in the
headnote which the petitioners duly signed.

On 5th February, 1983, a further letter of objection and a petition
was sent to the town clerk by Mr Kimber that took no cognizanse of
the fact that the applicant had acted entirely in accordance with council’s
resolution as conveyed in its letter to him of 7th January, 1982. Despite
the number of two-storey houses in the vicinity it seems that the objectors
would now only agree to single-storey development on the site; but con-
sidered even that to be unnecessary because “there is no shortage of
accommodation in this area.” For reasons unexplained it was also stated

that “this congested type of development is only rating the genuine house
owner out of the area”.

What exactly happened in the ensuing months was not made clear to
the court. One can only presume that Mr Kimber and certain of the
other objectors were not inactive behind the scenes. The matter was
dealt with inconclusively by council on 8th June, 1982, and referred back
for further consideration. It was not until 20th July, 1982, that the town
planner once again reported to council on the matter, dealing at some
length with the objections as lodged. Notwithstanding his recommen-
dation for approval, subject to conditions, (which are acceptable to the -

applicant), the respondent council at its meeting held 20th July, 1982,
resolved:

“The report be received and as the council is aware of the impact
on the area of further development in the immediate vicinity of

existing dwellings and any further intrusion of multi-storey buildings

would seriously affect the amenity of the neighbourhood, the develop-
ment be restricted to a single-storey.”

This advice, which is at odds with that given previously, was conveyed
to the applicants by letter dated 3rd August, 1982. This appeal was then

lodged on 5th November, 1982.
[The assessor referred to aspects not calling for report, and continued: ]

 The best that can be said about the opposition to this proposal is that
1t amounts to a spirited defence of traditional suburban backyards, where
1L1s not difficult, with goodwill, to maintain an acceptable level of privacy
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between houses. Generations of Australians have taken for granted that
the backyard should be available for outdoor living as they choose, with-
out let or hindrance. This assumption is now under challenge. There
is greater pressure than ever before for urban consolidation, particularly
in conveniently situated inner city residential areas, involving both res-
toration and redevelopment. Where redevelopment involves backyard
areas in the building process, or in this case what is perceived by some
of the objectors as wholly backyard area, careful design is necessary to
avoid undue interference with neighbours’ privacy, sunshine, and out-
look. The court is satisfied that here, this has been achieved. Therefore, 3
the court concludes that the applicant’s proposal is reasonable, and that '
the appeal should be upheld. The court has not been persuaded that
the objections are such that the proposal should be refused.

At the conclusion of the hearing, Mr P. McClellan made application
for costs on behalf of the applicants. He claimed that his clients had |
experienced extraordinary delay in their attempts to obtain approval for !
his modest development. The development application had been lodged -

‘5 long ago as October, 1981. They had readily accepted the advice
provided by the respondent council by letter dated 7th January, 1982,
and had submitted the amended application promptly on 2nd February,
1982. Notwithstanding the favourable recommendations of its officers the 2
respondent council had taken until 3rd August, 1982, to advise his clients ;
that the development should now be restricted to single-storey. As this
was not, in their opinion, a practical proposition, an appeal to this court 3
was necessitated. For the respondent council, Mr Dunn claimed that
council had acted responsibly in this matter, that it was not bound by
the recommendations of its officers, nor obliged to approve developments
that conformed with the development control plan. In his submission,
he stated that, as a public body, the council must consider the interests
of those most concerned, and in this he was referring to the objectors and
not to the applicants.

The court is of the opinion that there has been a dereliction of duty
by council in that it chose to ignore the professional advice of its officers

d yield to persuasion based on premises which the evidence has shown
ad little foundation in fact; and consequently that it did not act in
good faith in exercising its discretion to withhold consent to this
application. (See Kremer & Associates v. North Sydney Municipal
Council (1982) 47 L.G.R.A. 209). With the concurrence of the Chief
Judge under s. 69(8) of the Land and Environment Court Act 1979, §
the court will order that the respondent pay the applicants’ costs of i
and incidental to the proceedings, and that in default of any agreement, 2
the costs be taxed by the registrar.

Appeal allowed.
P. McClellan (instructed by Braye Cragg Cohen & Co.) for the appellant
applicants.

T. Dunn, solicitor (of Harris Wheeler Williams & McKenzie) for the
respondent local planning authority.

K.H.G.
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Appeal No: 16093/85

IN THE LAND AND Heard by: Assessor 0'Neil
ENVIRONMENT QOURT Decision datesd .. 55

OF NEW SOUTH VALES

BLOCK QONCRETE INDUSTRILS PIY LTD

NAMBUCCA SHIRE COUNCIL

JUDSMERNT

Thls matter came to the Court by way of an appeal under s.97 of the
Eaviromnental Planning ard Assessment ACt, 1979, ayainst the decmed refusal
by the respondent Council of a developnert application for consent to the
Use of land at Lot 141 Dp 780891, 0l1d Coast ROoad, Newee Creek for the

Preparation and sale of ready mixed concrete.

The land is the subject of development approval for the purposes of a
Conerete products factory, the approval being originally granted on 16
Novesiber 1981 and nodified on 18 May 1982.

Iie Court was told that the concrete products factory has been
established on the land and the applicant company is in process of building

up its business cf manufacturing and selling concrete building products.

n the meantine it sees a liarket for the sale of ready mixed concrete

and can use part of its land aud facilities to et this market.

Initially the Chupany disputed the need for a development application

tor the ready mixed conerete use claiming that the development approval for
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@ eoncrete products factory was wide enowgh to cover the Preparation and
sale of ready mixed conerete.

A development application was lodged on 20 December 1984 and in the
absence of determination of the application by the @unecil an appeal was
lodged with the Gourt on 1 March 1985.

In the event the Gouncil determined the application on 25 March 1985
by granting consent to the bPreparation and sale of ready mixed concrete

subject to twelve conditions.

At the commzncement of the hearing which was held at Coffs Harbour
Court House on 2¢ August 1985 the parties advised the Court that the
dispute was limited to three of the twelve conditions attached to the

Qoaneal's approval.

The disputed conditions are those numbered 4, ¢ and 11. The Court
will deal witli than seriatim.

Condition No. 4 is as tollows ;-

4. The provision, by the applicaut, at his Expxnse, prior
Lo occupation of the development, of the following
works and services in accordance with Council's
englheering standards, tothe satisfaction of the Shire
Engineer.,

ROOf and stormwater dralnage shall be trapped withan
the property and Plped to the nearest satisfactory
Watercouarse. No stormwater or sSecpage water shall flow
1nto oOr across public roads, public reserves or
adjacent private property. Where seepage is in
evidence adequate subsoil cutoff drains shall be
provided and the discharge piped to Council's dralnage
systen."

The applicant's principal contention agailnst this condition is that no
Such condition was attached to the 1981 approval, as modified in 1982, to
the concrete praducts factory use. It Sees the proposed ready mixed

Concrete activity as an ntegral part of the coucrete projucts proposal and

36 ]
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thus disputes the need for Condition No. 4 to be attached to the ready
lnixed concrete approval.

Ine applicant notes that the earlier approval reguires that it obtain
the approval of the State Pollution Control Commission and compliance with
that body's conditions under the Clean Waters Act. It accepts this
reguirement and claims that it is working towards obtaining the

Quunission's approval. 1t sees this as sufficient.

Thne applicant may b working towards obtaining the necessary approvals
or licences from the State Pollution Control Oomunission. This however does
not obviate the necessity of meeting tlie respondent Qouncil's requirements
as the local government authority regarding disposal of roof and storinwater

dralnage.

In passing it might be noted that the ready mixed concrete activicy
would reguire a greater use of water than the manufacture of concrete
building products.

The Court was not persuaded by the evidence that Condition No. 4
should be set aside.

Condition No. 6 is as follows:-

. Pursuant to the provisions of Section 94 of the
Environmental Planning and Assessment Aect, the
applicant shall pay to Council a contribution of $800
per annum for the maintenance and repair of Council's
roads for 1985. This amount will be reassessed on 1st
Januery each year of operations and may be varied at
Council's discretion, based on the C.B.I. and is to be
paild on lst January of each year."

FOsST Of the arguuent at the hearing went to this condition.

AL the heiring the Court was told by the Shire Engineer who gave
evldence for the respondent Council that the amount of $830 mentioned was

an out-dated figure based on figures used in an approval granted in 1982
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which although increased since then in accordance with C.P.1. variations

did not truely reflect current road maintenance and repalr costs.

A more realistic figure based on current costs and calculated in
accordance with a formulae related to estimated truck movements and
distances travelled by the applicant's principal vehicles on Council's
roads was said to be $20,3065 per annum if calculated on the basis of trucks
only or $2078 per annum if calculated on the basis Of all vehicles, using
the roadec.

The Shire Engineer said that whilse he would How recolunend $29, 365 per
anndam for the purposes of Condition No. 6, such a figure had not been
considered by his Council and he would eXpect that the Council would be

wore likely to require the lesser figure of $2078.

1t was not suyygested that the coutribucion required under Condition
No. 6 would go towards constructing any particular road or bringing any
particalar road, that may be used by the applicant's trucks, to any
particular standard. Rither the contribution was scen as meeting the cost
Of geuerdal weur and tear on Council's roads Caused by the company's trucks
bringing raw materials to its plant and dispersing the finished ready mixed

QonCrete .

Presumably such contribution would continue to be paid into the

ndefinite furure adjusted each year in accordance with the C.p.I.

Irrespective of the figure adopted, either the $S8OQ originally
proposed or the $20,365 which would now be recoummended by the Shire
Lnglnecr or the $2078 which the latter thinks would riow be sought by the
Council, the Court does not see a contribution for continuing repair of
Quicll roads as being a legitinate use of the Power available under s. 94
of the Environmental Planning and Assessient Act. Katler the Qourt would
€xpect that the coutinuing repair of Council's rowads would be net, insofar
as the Council's responsibility in this area is concerned, from rate

Fevaide .
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Qonsequently the Qourt will set aside Qondition No. 6

Condition No. 11 is as follows:-

“11. Hours of Operation being restricted to between the
hours of 7.08am to 5.00pm Monday to Friday inclusive."

The applicant pointed out that the approval for the concrete products
factory permitted oOperations from 7am to 7pin Monday to Friday with
provision tor operation outside these hours with Council's approval on
limited occasions to meet certain specified circunstances. The applicant
subltted that the ready mixed concrete activity should be permitted to

Operate under similar conditions as to hours of operation.

NO real argument was put to the Court as to why the ready mixed

concrete plant siould ever operate outside traditional Working hours.

G the other hand the hours Proposed inn ouncil's condition of 7am to
Spin do seen unduly restrictive barticularly durirgy the months of daylight
saving and the Court will change this condition to provide that hours of
Oixration be 7am to 7pm Muday to Friday.

There were no sulnissions as 1o ,.costs.

¥

Azcordingly the Court madies the following orders :-

AL, With respect to the conditions attached
to the respondent Council's
determination dated 25 March 1985 of
Development Application No. 975 for the
preparation and sale of ready mixed
concrete on land known as Lot 141 Dp
700891, Parish of Nambucca, 01d South
Coast koad, Newee Creck.

a) Condition No. 4 of the said
determination is confirmed;

1) Condition No. 6 of the said
determination is set aside; and
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c) Condition No. 11 of the said
determination is set aside and is
replaced by the following
condition:—

“Hours of operation being
restricted to between 7.8@am

to 7.00pm Monday to Friday
inclusive".

NOo order is nade as to costs.

Exhibits may be returned.

o,
7))
L/ ‘: '/C____,.-‘___.-—-( [
7
F.J. O'Neil,
ASSESSOR.



/ 7
f 8. Buildings may be erected at sites 1 - 10 on the
IN THE LAND AND No: 10535/86 amended plan subject to action being taken to divert
i surface drainage, including road drainage, and the Chief

ENVIRONMENT COURT Coram: Cripps J ; Health Surveyor being satisfied that the precise
. location of the dwelling is stable and suitable for the
OF NEW_SOUTH WALES AO Bpril 1988 location of a dwelling".

14. Section 94 contribution of $2000 per dwelling
unit. The whole contribution applicable to this
application shall be paid before the first building
approval is released".
JUDGMENT -
15. An additional contribution for the upgrading of the
intersection of Stangers Road with the main road 141A at

fixed cost of $15,000. This amount is payable before
the first building- approval of this application is
released. The intersection design is subject to

Department of Main Roads approval to ensure their

GLENBIN PTY. LIMITED
standard is maintained".

16. All access to the land for the purpose of access to
the dwellings shall be by means of the unnamed public
road off Stangers Road, north of Lot 2 DP625836. In
this respect, the company shall not object if the right
of way over Lot 1 is proposed to be removed by its

LISMORE CITY COUNCIL owner®.

18. 1In addition to the access banks shown on the plan,
an access track generally along the contour shall be
constructed from the road near the “cottage” in Hamlet
3, westward to connect with the track shown on ,the

His Honour: On 5 February 1986, Rick McKiernan, on behalf of northern boundary of Hamlet 2".

Glenbin Pty. Limited, made application to the Lismore City

Council for development consent for a multiple occupancy On 29 November 1986, Glenbin appealed to the Land and

development on Lot 5 DP6253836 Stangers Road, Stony Chute. Environment Court nominating the following ground of appeal:

"Conditions 4, 14, 15, 16 and 18 attached to Noticc of
.. Determination of a development application (No: 86/167)
2 issued by the Respondent on 3 October 1985".

On 3 October 1986, the Council granted its consent for

"a multiple occupancy community development to accommodate
maximum of fifty five (55) persons to be housed in eleven (11)
living units" subject to a number of conditions the relevant ones Notwithstanding that the Developer intended appealing
being as follows: against certain conditions only, the effect of lodging the apreal

is that the consent granted by the Council, which became

il 5 All dams on the land shall be upgraded within and effective and operated from the date endorsed upon the Notice,

made safe in accordance with the recommendations of the
Soil Conservation Service of New South Wales.



ceased as from 29 October to be effective (s.93(2) of the

Environmental Planning and Assessment Act). On appeal, the Court

has all the functions and discretions of the Council. The appeal
is de novo and it is open to the Court to grant consent
conditionally or unconditionally or to refuse consent. The
appeal 1s to be determined by reference to the circumstances,

including the law, as it exists at the time of the appeal.

After the grant of development consent, the Minister
made the North Coast Regional Environmental Plan, 1988, (18
December 1987) and State Environmental Planning Policy No.15 -
Multiple Occupancy of Rural Land (20 February 1988). The North
Coast Regional Environmental Plan (which applies to Lismore)

defines "multiple occupancy" to mean:

"the erection of two or more detached dwellings on an
unsubdivided allotment of land where the allotment of
land comprises the principle place of residence for the
occupants who occupy the land on a communal basis".

The objectives of the REP, with respect to rural
housing, are to ensure opportunities for rural housing and to
provide for multiple occupancy "in some éi:cumstances“. Councils
affected are obliged in the preparation of local environmental
plans to prepare a "rural land release strategy” for the whole
of its area. The local environmental plan is to be consistent

with strategies identified, one of which is:

"ensure that development for rural housing meets the
full cost of all necessary services and that development

takes place in accordance with the programme for the
provision of services".

SEPP No. 15 does not define multiple occupancy. The

aim of the Policy is:

"{a) to encourage a community based and environmentally
sensitive approach to rural settlement;

(b) to enable -
ti) people to collectively own a single allotment

and use it as their principal place of
residence;

(ii) the erection of multiple dwellings on the
allotment and the sharing of facilities and
resources to collectively manage the
allotment; and

(iii) the pooling of resources, particularly where
low incomes are involved, to economically .
develop a wide range of communal rural living
opportunities, including the construction of
low cost buildings y

A major objective of the Policy is to facilitate
multiple occupancy development "preferably in a clustered style,
in a manner which protects the environment"”. It provides that
when processing development applications for multiple
occupancies, the council must consider 18 specified matters (over
and above the 20 heads of consideration in s5.90 of the

Environmental Planning and Assessment Act). In particular, it

provides that a council shall not consent to an application

unless it has taken into consideration among other matters:



History of the Application

The Court was informed that the present application was

of significance to the Council of the City of Lismore, not merely

because of the particular development the subject of the appeal,

but because, so it was said, the outcome of the litigation would

be of significance for the Lismore Council in the administration
of its planning powers and, in particular, in the application of
SEPP No.l15. In recognition of the claimed importance of the
proceedings to the Council the Court determined to hear par{ of

the evidence in the Lismore area and the balance in Sydney.

Three days before the matter was due to commence at Byron Bay,

the Court was informed that the Developer would no longer be

. represented by lawyers and that the Council, pursuant to a policy

of "matching” Developers’ representation, would also not be

represented at the hearing.

Mr. Lambert, a resident of Tuntable Falls (another

multiple occupancy development at Nimbin) sought and obtained

leave to represent Glenbin and the Council’s Planner, Mr.
Reynders, was granted leave to respresent the Council. I viewed

with some surprise the conduct o the Council in asserting that,
on the one hand, it wished to explore in detail the planning and
legzl implications inherent in the administration of SEPP No.1l5
and, on the other, its resolution to *match” what it apparently
believed to be the legally unskilled representation of the

Developer. As events turned out, Mr. Lambert and his team

demonstrated considerable legal ability both in the art of
advocacy and in their understanding of environmental law and

practice.

The Council was represented by Mr. Reynders. Mr.
Reynders is the Chief Planner of the Lismore Council. He had
prepared a Report which was intended to be tendered in the
proceedings. He is a qualified planner and he informed me he
proposed calling himself as an expert witness. In cases of
complexity it is generally unsatisfactory that expert witnesses
and advocates be one and the same. But in the present case, the
self-evident problems of that arrangement were exacerbated by the
circumstance that Mr. Reynders' expert views did not coincide
with the submissions of the Council and I was continually
required to make inquiries of Mr. Reynders whether views he was
advancing from the Bar table were submissions on behalf of the
Council or whethar they were views which he held as ;h expert
witness. By way of-illustration, although I repeatedly asked
for information on the subject, I never received a satisfactory
answer to the guestion of what was the attitude of the Council
upon the assumption that some of the conditions sought by the
Council would or could not be imposed by the Court. It was clear
the Council was prepared to grant development consent subject to
a2 number of conditions. But I never found out what its attitude
was in the event that I considered it inapp:épriate to impose cne

or other disputed conditions.



“ra) The means proposed for establishing land
ownership, dwelling occupancy rights, environmental and
community management will ensure the aims and objectives
of this Policy are met.

(b) The area or areas proposed for erection of
buildings including any proposals for the clustering of
buildings.

() The arca or areas proposed for community use

(other than areas for residential accommodation and home
improvement areas).

(d) The need for any proposed development for
community use that is ancillary to the use of the land.

(e) The availability and standard of public road
access to the land ... *,

Home improvement area is defined to mean an area of
land not exceeding 5,000 m?2 around a dwelling. The Policy
provides that except in limited circumstances, the land the
subject of a multiple occupancy development may not be

subdivided.

The consent granted by the Council was for the
construction and use of 10 home sites located throughout the
subject land. A map (Exhibit C), identifying these sites was
forwarded to the Council prior to the grant of development
consent after an earlier plan submitted by the ﬁeveloper an
disclesing 11 sites was rejected. It was a condition of the
development consent that the buildings be erected on the sites

nominated in the map, Exhibit C (see Condition 8).

The subject land is on Stangers Road, Stony Chute, and

is approximately 55ha. It slopes from north to south and

-
commands impressive views of the surrounding area. The lower®
part of the land is timbered and the upper parts have been

cleared for grazing.

Upon the matter coming on for hearing, Council
submitted amended conditions. It now seeks, in lieu of the nld

condition 8, the following condition:

"(8) All dwellings are to be erected in a cluster or in
clusters and are to have a home improvement area not
exceeding 5000m¢ around each dwelling. The Chief Health
Surveyor is to be satisfied that the precise location of
each dwelling is stable and suitable for the location of
a dwelling. Action is to be taken to divert surface
drainage including road drainage to the satisfaction of
the Chief Health Surveyor and Soil Conservation Service
of New South Wales",

It submits that Conditions 14, 15 and 16 should
remain as originally imposed. 1If, however, the new Condition 8
is imposed, it no longer presses Condition aE B ) thé‘dwellings
are clustereg in accordance with the requirements of the new
Condition 8 and access is from the western end of the subject
land, the Council concedes there is no need for the access track
referred to in Condition 18, If, however, houses are not
required to be clustered, the Council submits I ought impose
Condition 18 for access to houses on the eastern side of ‘the

property.



:‘“

In making the above comments, I do not wish to
denigrate the efforts of Mr. Reynders to satisfy the Court'’s
requirements Fo the best of his ability. Indeed, bearing in mind
the dual nature of his appearance in the Court, he acquitted
himself well. But he is not a lawyer and I would have thought,
with respect, that in complicated cases the advocate should not
be the expert witness even if (unlike the present case) the

opinion of the expert witness and the submissions of the Council

coincide. AS I have said, where they do not, the problems are

exacerbated.

For reasons which I w;ll mention later, I am of the
opinion the development consent should be granted subject to
conditions. I do not propose to impose the conditions suggested
by Council. It therefore is unnecessary for me to consider, for
éxample, what I would have done had I determined, for example,
that it-was inappropriate to allow access over adjoining land but
that I was powerless to prevent it. I have taken into

consideration all of the matters referred to in cl.9 of SEPP

No.15 and those matters of relevance to the development set out

I have

in s.90 of the Environmental Planning and Assessment Act.
taken into account the lack of "the clustering of buildings”. I
mention this matter specifically because it appeared to be a
matter of considerable importance to Mr. Reynders who, I assume,
was making a submission on behalf of the Council. The Council
believes, apparently, that unless such a requirement is imposed,

it may be overly susceptible to pressure in the future to rezone

the land so as to permit subdivision. It is not clear to me why

the Council is now concerned about its diminished ability to
resist what I must assume to be .a future inappropriate
application for rezoning for subdivision. Seventeen months ago,
the Council granted development consent and made it a condition
of the consent that the dwellings be located where they are now
proposed to be. The only assumption I am prepared to make about
Council’s future attitude is that if an application for rezoning
to permit subdivision is made, the Council will consider it on
its merits and determine the application in accordance with its
statutory obligations. I note that SEPP No.l5 does not reguire
clustering; it merely expresses clustering as a "preference" and
requires a council or the Court to take into account “any

proposals for the clustering of buildings”.

I have taken into account the means proposed for

the establishment of land ownership, dwelling occupancy rights,

environmental and community management of the development. The
land will be owned by Glenbin. It is not a large
multiple occupancy development. Each shareholder (10 in all)

will be entitled tc build a house on the area nominated in plan,
Exhibit C. Shareholders will have the right to .occupy the
dwellings they erect and will be entitled, subject to approval by
Glenbin, to sell their shares. However, in this regard, the
price payable for their shares will not include an} "land
increase” component and the shares may not be assigned without

Glenbin’s approval.

10



Before turning to the disputed conditions, I note that
Condition 4 is now no longer in dispute. The condition requires
the land to be upgraded and made safe in accordance with

recommeridations of the Soil Conservation Service of New South

Wales and the condition will therefore be attached to the consent.

Disputed Conditicn

Condition 8

As I have said, development consent was granted by the
Council after the Developer, at_the Council’s request, withdrew
its earlier plan and substituted an amended plah nominating the
10 sites proposed for the erection of houses. After development
consent was granted but before the hearing of this appeal,
.certain building work was undcrtaken'oé the sites nominated.
Although it is true that a hearing before this Court is de novo
and that the Court must take into account the circumstances and
the law as they are at the date of the appeal, I am not bound to
ignore the events that have taken place between the date of the
consent and the date of Ehe hearing of the appeal. It was clear
to all parties that Glenbin was appealing against conditions of
consent. At the time it lodged its appeal, Condition 8, as
imposed by the Council, was not in dispute. Condition 8 was
included to give effect to the requirement of the Council that
the houses on the land be set out on the map, Exhibit C. The new
Condition B requires the houses to be "clustered" at one end of

the site.

11

In my opinion, I am entitled to take into account as a
"circumstance of the case"” within the meaning of s.90 that during
the suspension of the operation of the development. consent by
reason of the appeal being lodged to the Court (s5.90(7)) Glenbin
reasonably believed that it was doing no mere than carrying out
the development for which it had consent. As I have said, SEPP
No. 15 does not mandate cluster development; it merely urges it
as a preference. I have visited the site and have seen where the
houses are intended to be located in accordance with_ﬁxhibit e
The Council could not point to any environmental damage that
would result by reason of the houses being dispersed - at least
none that could not adeguately be addressed by appropriate
conditions. Indeed, its reason for requiring "clustering" was
its belief that to cluster the development would be to inhibit
what it considered to be possible or probable future prc?sure for
subdivision of the land. However, as I have said, SEPP No.15
provides that land the subject of multiple occupancy.development
shall not be subdivided. Accordingly, the subject land may not
be lawfully subdivided unless SEPP No. 15 is amended and the
Council prepares a new Local Environmental Plan. The Council
relies on the circumstance that recently it has succumbed to
representations to make a new local plan to allow the multiple
occupancy development at Billen Cliffs to be subdivided and
resolved to make a plan to permit subdivision of the land. But I
do not regard that circumstances as giving any support to Mr.
Reynder’'s submissions in the present case. I can only conclude

that the Council’s decision to rezone the land at Billen Cliffs
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to allow subdivision proceeded upon a proper exercise of it

planning power. I am not prepared to assume that the Council has

embarked upon a plan making process dictated by'pressure to which

it ought not have succumbed. It seems to me, therefore, that I

should not change the form of the present development for that
reason, particularly, as I have said, it is the form chosen by

the Council 16 months ago.

Conditions 14 and 15

On 11 January 1988, the Minister for Environment and

e %
Planning published a direction pursuant to the provisions of

s.94A of the Environmental Planning and Assessment Act directing,

inter alia, the Lismore City Council that, in the case of a

condition of development consent referred to in s.94 reguiring
‘the payment of monetary contribution in respect of' land within
its area and being land to which State Environmental Planning

Policy No.15 applies, @ maximum amount of any such contribution

shall be $1950 per dwelling unit. 1t follows, in my opinion,

that however the money is to be spent, it is not open to the

Lismore Council to require a contribution with respect to the

subject development which exceeds the sum of $1950 per dwelling

s e .
unit. The two contributions claimed in Council’s Conditions 14

and 15 total $35,000° and therefore cannot be imposed. The

guestion is whether any, and if so what, contribution ought be

exacted.
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Mr. Reynders pointed to what, in his opinion, was an
inconsistency between the strategies dictated by the regional
plan and the Direction given under s.94A. That is, he was of the
opinion that it was not possible to limit s.94 contributions to
the sum of $1950 per dwelling unit and, at the same time, ensure
that such development "meets the full cost of all necessary
services". However, no submission was made that the S.94A

Direction was legally tainted by that circumstance.

With respect to Condition 15, it is the Council’s claim.
that the intersection of Main Road 141A and Stangers Road needs
to be upgraded to accommodate the additional traffic. With
respect to Condition 14, it is the Council'’s claim that work
needs to be undertaken on Stangers Road. In my opinion, it is
fanciful to suppose that Stangers Road will be sealed within the
next 15 td 20 years. The projection advanced by the hbuncil of
102 dwellings or caravan sites on land abutting Stangers Road is
so unlikely an outcome that, for present purposes, it can be
dismissed. It is trite law that in order to justify the
imposition of a condition (particularly one involving monetary
contribution) there must be a proper nexus bectween the
development proposed and the condition sought to be imposed. On
present day Qalues, it will cost approximately $220,000 to seal
Stangers Road. Council is claiming the sum of $2000 per
dwelling in respect of the subject development upon an assumption
that contributions from the other 90 dwelling units will be
exacted in the future. At the present time, the use of Stangers

Road is well below the Department of Main Roads AADT (Annual

14



Average Daily Traffic) threshold for sealing of roads. In fact,
the AADT is only about 150 on Main Road 141A and probably not
more than 40 on Stangers Road itself - both figures well short of
the 500 required by the Department cf Main Roads (or even the 270
suggested by the Council) to justify sealing. It would seem to
me that the only reliable material available to determine the
extent to which the present development will add traffic both to
the intersection at Main Road 141A and along Stangers Road itself
is by reference to the survey taken of the Tuntable Falls
Community. Upon that basis, it is likely that one car per
dwelling will leave the subject land and return to it every
second daf, that is, the development will probably generate about
rl0 car movements per day along Stangers Road and through the

intersection.

At present, there is, in my opinion, a reguirement to
upgrade Stangers Road. 1In this regard, I accept the evidence of
Mr. Brimstead and Mr. Andreasson and the Council's Engineer, Mr.
Smith. The cost of doing this work is estimated to be
approximately $2800. The Council does not seek contribution for
the continuing maintenance of the road only an amount
sufficient to bring the road up to the appropriate and acceptable
standard. Upon completion of the last dwelling on the subject
development, the occupants will have adéed significantly to the
present use of Stangers Road. It is always difficulg fixing a
figure in the absence of precise evidence. However, doing the
best I can and taking into account the present users of the road,

I impose a contribution in respect of each dwelling in the sum of

15

$200. Furthermore, I do not think the contribution need be
paid prior to the release of the building épproval for each

dwelling.

So far as the intersection is concerned, it is
submitted on behalf of Glenbin firstly, that it will not cost
$15,000 to improve the intersection and, secondly, that upon a.
proper estimate being made, the occupants of Glenbin should not
be required to pay the whole amount. With both these submissions
I agree. I am persuaded by the evidence of Mr. Fulford that
probably it would not cost more than $10,000 to upgrade the
intersection. There is already a need to upgrade the
intersection and the development at Glenbin will add to that need
by approximately 15%. I think that there is a connection
between thL work to be undertaken at the intersectign and the
occupancy of the subject land. Accordingly, and~3pon the
adoption of Mr. Fulford’s figures, I assess a figure ‘of $1500 to
be paid in installments of $150 upon the release of each building

approval.

Condition 16

I do not propose to impose Condition 16. Mr. Bassc, an
accountant, and his wife, a medical practitioner, own the
adjoining land. Their land is burdened with a right of way in
favour of the subject land. The occupants of the subject land
are permitted "from time to time and at all times to pass and

repass with or without horses and other animals, carts, wagons,

16



carriages, tractor engines, motor cars and other vehicles.over
and along the land 50 links wide shown in the plan annexed to the
transfers ol o The covenant provides that the expense of
keeping the land the subject of the right of way in good and
sufficient repair is to be borne by both owners in equal shares,
Mr. Basso’s complaint is that he may be involved in expenditure
greater than that anticipated at the time the right of way was
created by reason of the now proposed increased density of
population on the adjoining land: . It must be borne in mind,
however, that the right of way is also used by Mr. and Mrs. Basso
and one other occupant on their land thfoughout the greater part
of its length. Also, it will not serve all houses on the

multiple occupancy. It will serve five only.

On behalf of Glenbin, it is submitted that Condition 16
(or at least so much of it that requires the owner to consent to
the removal of the right of way) is ultra vires. It was
submitted that the effect would be "to oust the jurisdiction of
the Supreme Court which it may exercise under the Convevancing
Act". Because I have come to the conclusion that Condition 16
ought be deleted in the exercise of my discretion, I need not
determine whether Glenbin's submission is correct. I have regard
to the circumstance that a right of way was created,; is legally
in existence and provides access for five of the proposed
dwellings. It is capable of providing physical access to the
subject land. It appeared to be suggested by Council that the
use of the right of way (to the five dwellings) would be an

"excessive or unreasonable” use and for that reason the condition

17

ought be iﬁposed. It would seem to me, with respect, that it is

not appropriate for this Court to make a condition of the type

asked for by the Council. I do not doubt that it is open to the

Land and Environment Court to impose a condition that access to
any one of the dwellings ought be from a certain road. But I do
not think it within the purview of the Land and Environment Court
to require the owner of a dominant tenement to consent to an
application to the Egquity Court by the owner of a servient

tenement that a right of way be modified or wholly or partly

(See Simons v. Willoughby Municipal Council,

extinguished.
Bignold J, 21 May 1985, unreported). As I have said, I do not
think it reasonable to require traffic to the western side of the
land to proceed via the access track referred to in Condition 18.
To do so would be to impose an unwarranted financial burden on
the applicant and would leéd te the result that the~fpp1icant
would not be able to use that part of the land as proposed by it.
I have not overlooked the circumstance that Mr. Basso is
justifiably chagrined because some work was undertaken on his

land and outside his right of way without his consent. But the

action of Glenbin, if unlawful, can be remedied elsewhere.

Indeed, there is evidence suggesting that the work, undertaken by

mistake, was, in fact, rectified by Glenbin: However that may

be, I do not think that circumstance ought deflect me from

granting the development consent I think appropriate in all the

circumstances.

Accordingly, I grant development consent subject to the

following conditions:

18



6.

'Any use -of the land or of a building, other ‘than for

agriculture, forestry or as a residence on an approved site,

shall be subject to a specific development consent of the

Council.

No tree of any species be ringbarked, cut down, lopped,
injured or damaged, other than as required for agricultural
or forestry purposes, without the prior consent of the

Council.

An ongoing programme shall be developed, in conjunction with
the Far North Coast County Council, for the eradication of

noxious weeds on the land.

All dams on the land shall be upgraded within and made safe
in accordance with the recommendations of the Soil

Conservation Service of New South Wales.

The land shall be owned in its entirety by at least two-

thirds of the adult persons residing on the land.

The land remain in one lot and unsubdivided under the Local

Government Act, Strata Titles Act or any other act.

NOTE: Subdivision refers to the subdividing of land into

parts, whether the dealing is:

(a) by sale conveyance, transfer or partition; or

19

8.

10.

Hi s

(b) by any agreement, dealing or instrument rendering
different parts thereof immediatéif for separate

occupation or disposition.

Before development commences, documentary evidence be
produced to satisfy the Council that Conditions 5 and 6 are

complied with.

Buildings may be erected at sites 1 - 10 on the plan
identified as Exhibit C in the proceedings before the Court
subject to action being taken to divert surface drainage,
including road drainage, and the Chief Health Surveyor being
satisfied that the precise location of the dwelling is

stable and suitable for the location of a dwelling.

s
-

a

Notwithstanding approval of sites under Condition 8, the
total number of dwellings erected in accordance with this
consent shall not exceed the number reasonably assumed to

accommodate 55 persons.

No building or structure shall be erected or placed on the
land and used as a dwelling except at a site referred to in

Condition 8.

No building or structure shall be erected or commenced to
be erected unless a building permit has been obtained from

the Council and the Council reserves the right to refuse to

20



12,

13.

14.

15.

issue a permit if it becomes apparent that the site is not

stable or otherwise unsuitable.

All dwellings shall be construed in accordance with

Ordinance 70 and have external non-reflecting materials or =

colours that blend with the environment.

Effluent of all types from all dwellings shall be disposed
of in a matter approved by the Chief Health Surveyor and no
absorption trench or other disposal afea shall be closer
than 50m to any defined natural watercourse or adjacent to

land that may be subject to mass movement.

18.

A contribution pursuant to the provisions of s.94 of the Act

is payable at the rate of $200 per dwelling unit, each
contribution to be paid prior to the release of the building
approval for the dwelling the subject of the contribution.

the

the provisions of

A contribution pursuant to

Environmental Planning and Assessment Act for the upgrading 19

of the intersection of Stangers Road with Main Road 141A in

the sum of $150 per dwelling. Each contribution to be paid
prior to the release of the building approval for the

dwelling the subject of the contribution.

16. Internal access to each dwelling shall be provided so as to

provide a gravelled all weather access to conventional two-

wheel drive vehicles. All access shall have grades not
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exceeding 16% and be constructed and drained in accordance
with recommendations from the Soil Conservation Service of
New South Wales so as to minimise cuttings and the

possibility of soil erosion.

A perimeter fire break be constructed by removal of all

-flammable material generally along the full length of the

western and southern boundaries, avoiding existing forests,
but be placed around the edges on a contour and be 20m wide,
measured horizontally and maintained with a ground fuel load
not exceeding eight tonnes per hectare to the satisfaction

of the Council'’s Fire Contrdl Officer.

A primary protection zone shall be maintained for a distance
of 20m surrounding each building kept clear of combustible
materials with a grcund fuel load not exceeding th}ee_tones
per hectare. In this zone, shrubs and trees no hidhcr than

3m will be permitted provided the canopy cover is less than

20%.

A radiation protection zone shall be maintained for a width
of 20m surrounding each primary protection zone to be
cleared of all rubbish and undergrowth with a ground fuel
loading not more than five tonnes per hectare. Treés and

shrubs up to 5m high may remain providing the canopy cover

is not more than 50%.
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20.

21.

22.
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24.

That all water storage tanks installed as part of the
development, be provided with a 38mm male threaded
connection with gate valve, in a location accessible to fire

fighting vehicles.

Each access road that is not a through road shall be
provided with a turn around area at its end to allow turning

of fire fighting vehicles.

The following fire fightiﬁg equipment to standards approved
by the Bush Fire Council of New South Wales be provided and
maintained at all times to the satisfaction of the Council’'s

Fire Control Officer;

(a) a 680 1 water tank;

(by an 8h.p. fire fighting pump;

(c) twelve knapsacks;

(d) six McLeod tools;

(e) 100mm of 20mm fire protection hose;
(f) two "Dial-a-jet" nozzles; and

(g) one drip torch. ’
A suitable fire alarm, capable of being heard from
anywhere within the area enclosed by the perimeter fire

break, be installed.

A suitable person be appointed as Fire Protection Overseer,

to be responsible for fire protection maintenance of egquipment

23

equipment and liaison with the Council's Fire Control

Officer and the local Bush Fire Brigade.

I HEREBY CERTIFY THAT THIS AND THE PRECEDING a3 PAGES ARE A TRUE
AND ACCURATE COPFY OF THE REASONS FOR JUDGMENT HEREIN OF THE
HONOURABLE MR. JUSTICE J.S. CRIPPS.

7&{,% o O

Alssociate
FRSICIALS
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IN THE LAND AND No: 10535/86

ENVIRONMENT COURT Coram: Cripps J

OF NEW SOUTH WALES AQ Rpril 1988
JUDGMENT

GLENBIN PTY. LIMITED

LISMORE CITY COUNCIL

His Honour: On 5 February 1986, Rick McKiernan, on behalf of
Glenbin Pty. Limited, made application to the Lismore City
Council for development consent for a multiple occupancy

development on Lot 5 DP625836 Stangers Road, Stony Chute.

On 3 October 1986, the Council granted its consent for
"a multiple occupancy community development to accommodate a
maximum of* fifty five (55) persons to be housed in eleven (11)
living units" subject to a number of conditions the relevant ones

being as follows:

"4, All dams on the land shall be upgraded within and
made safe in accordance with the recommendations of the
Soil Conservation Service of New South Wales.

G j«.ii/uz WAL,
r—““—‘_.-_-_—_;T-_‘Buildings may be erected at sites 1 - 10 on the
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amended plan subject to action being taken to divert
surface drainage, including road drainage, and the Chief
Health Surveyor being satisfied that the precise

location of the dwelling is stable and suitable for the
location of a dwelling"”.

l4. Section "94 contribution of $2000 per dwelling
unit. The whole contribution applicable to  this
application shall be paid before the first building .
approval is released"”.

15. An additional contribution for the upgrading of the
intersection of Stangers Road with the main road 141A at
fixed cost of $15,000. This amount is payable before
the first building- approval of this application is
released. The intersection design is subject to
Department of Main Roads approval to ensure their
standard is maintained".

16. All access to the land for the purpose of access to
the dwellings shall be by means of the unnamed public
road off Stangers Road, north of Lot 2 DP625836. ~ In
this respect, the company shall not object if the right
"of way over Lot 1 is proposed to be removed by its
owner". :

18. In addition to the access banks shown on the plan,
an access track generally along the contour shall be
constructed from the road near the "cottage" in Hamlet

3, westward to connect with the track shown on the
northern boundary of Hamlet 2*. .

On 29 November 1986, Glenbin appealed to the Land and

Environment Court nominating the following ground of appeal:

"Conditions 4, 14, 15, 16 and 18 attached to Notice of
Determination of a development application (No: B86/167)
issued by the ‘Respondent on 3 October 1986".

Notwithstanding that the Developer intended appealing
against certain conditiocns only, the effect of lodging the appesal
is that the consent granted by the Council, which became

effective and operated from the date endorsed upon the Notice,
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ceased as from 29 October to be effective (s5.93(2) of the

Environmental Planning and Assessment Act). On appeal, the Court

has all the functions and discretions of the Council. The appeal
is de novo and it is open to the Court to grant consent
conditionally or unconditionally or to refuse consent. The
appeal is to be determined by reference to the circumstances,

including the law, as it exists at the time of the appeal.

After the grant of development consent, the Minister
made the North Coast Regional Environmental Plan, 1988, (18
December 1987) and State Environmental Planning Policy No.15 -
Multiple Occupancy of Rural Land (20 February 1988). The North
Coast Regional Environmental Plan (which applies to Lismore)

defines "multiple occupancy” to mean:

"the erection of two or more detached dwellings on an
unsubdivided allotment of land where the allotment of
land comprises the principle place of residence for the
occupants who occupy the land on a communal basis".

The objectives of the REP, with respect to rural
housing, are to ensure opportunities for rural housing and to
provide for multiple occupancy “in some éircumstances“. Councils
affected are obliged in the preparation of local environmental
pPlans to prepare a "rural land release strategy" for the whole
of its area. The local environmental plan is to be consistent

with strategies identified, one of which is:

"ensure that development for rural housing meets the
full cost of all necessary services and that development

takes place in accordance with the programme for the
provision of services".

SEPP No. 15 does not define multiple occupancy. The

" _ aim of “the . Policy is:

"(a) to encourage a community based and environmentally
sensitive approach to rural settlement; -

¢b)  to enable - : ¢

€1) people to collectively own a single allotment
and use it as their principal place of =
residence;

(ii) the erection of multiple dwellings on the
allotment and the sharing of facilities and
resources to collectively manage the
allotment; and

(iii) the pooling of resources, particularly where
low incomes are involved, to economically
develop a wide range of communal rural living
opportunities, including the construction of
low cost buildings "

A major ‘objective of the Policy is to facilitate
multiple occupancy developmeﬁt "preferably in a clustered style,
in a manner which protects the environment”. It provides that

when processing development applications fpr multiple

occupancies, the council must consider 18 specified matters (over

and above tHé 20 heads of consideration in s.90 of the

Environmental Planning and Assessment Act). In particular, it

provides that a council shall not consent to an application

unless it has taken into consideration among other matters:



Lo pliirrpetonatidpe
y, By
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ownership, dwelling occupancy rights, environmental and
community management will ensure the aim§ and objectives
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(b) The area”or areas proposed for erection of
buildings including any proposals for the clustering of- _.
buildings.

(c) The area or areas proposed for community use
(other than areas for residential accommodation and home
improvement areas).

(d) The need for any proposed development for
community use that is ancillary to the use of the land.

(e) The availability and standard of public road
access to the land ... ",

Home improvement area is defined to mean an area of
land noi_exceeding 5,000 m2 around a dwelling. The Policy
provides that except in limited circumstances, the land the
subject of a multiple occupancy development may not be

subdivided.

The consent granted by the Council was for. the
construction and use of 10 home sites located throughout the
subject land. A map (Exhibit C), identifying these sites was
forwarded to the Council prior to the grant of development
consent after an earlier plan submitted by the ﬁeveloper and

~disclosing 11 sites was rejected. It was a condition of the
development consent that the buildings be erected on the sites

nominated in the map, Exhibit C (see Condition 8).

The subject land is on Stangers Road, Stony Chute{ and

is approximately 55ha. It slopes from north to south and
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comand'pressive- views of the surrounding area. The lower
part of the land is timbered and the upper parts have been

cleared for grazing.

Upon the matter coming on for hearing, Council
submitted amended conditions. It now seeks, in lieu of the old

condition 8, the following condition:

"(8) All dwellings are to be erected in a cluster or in
clusters and are to have a kome improvement area not
exceeding 5000m“ around each dwelling. The Chief Health
Surveyor is to be satisfied that the precise location of _
each dwelling is stable and suitable for the location of
a dwelling. Action is to be taken to divert surface
drainage including road drainage to the satisfaction of
the Chief Health Surveyor and Soil Conservation Service
- of New South Wales .

It submits that Conditions 14, 15 and 16 should
remain as originallf imposed. - If, hdbever,'the new Condition 8
is impoged, it no longer Presses Condition 18.° If the dwellings

are clustered in accordance with the requirements of the new

‘Condition 8 and access is-from the western end of the subject

land, the Council concedeé there is no need for the access track
referred to -in Condition 18. If, however, houses are not
rquired to be clustered, the Councfr submits I ought impose
Condition 18 fur access ‘to houses on the eastern side of the

property.



History of the Application

The Court was informed that the present application was
of signiffcance to the Council of the City of Lismore, not merely
because of the particular development the subject of the appeal,
but because, So it was said, the outcome of the litigation would
_ be of significance for the Lismore Council in the administration
of its planning powers and, in particular, in the application_of
SEPP No.l15. (}n recognition of the claimed importance of the

proceedings to the Council the Court determined to hear part of

the evidence in the Lismore area and the balance in Sydney;>

Three days before the matter was due to commence at Byron .Bay,
the Court was informed that the Developer would no longer be

represented by lawyers and that the Council, pursuant to a policy

of "matching” Developers’ representation, would also not be

represented at the hearing.

Mr. Lambert, a resident of Tuntable Falls tanother

multiple occupancy development at Nimbin) sought and obtained

leave to represent Glenbin and the Council’s Pianner, Mr.
Reynders, was granted leave to represent the Council. I viewed
with some surprise the conduct of the Council in asserting that,
on the one hand, it wished to explore in detail the planning #nd
legal implications inherent in the administration of SEPP No.l5
and, on the other, its resolution to "match" what it apparently
believed to be the legally unskilled representation of the

Lambert and his team

Developer. As events turned out, Mr.

N‘Lﬁkﬁ 7/

demonstt.d considerable legal ability both in the art of
advocacy and in their understanding of environmental law and

practice.

| e

The Council was éepresented by Mr. Reynders. Mr.
Reynﬁers-is the Chief Planner of the Lismore Council. He had
prepared a Report which was intended to be tendered in the
proceedings. He is a qualified planner and he informed me he
proposed calling himself as an exﬁert witness. In cases of
complexity it is generally unsatisfactory that expert witnesses

and advocates be one and the same. But in the present case, the
self-evident problems of that arrangement were exacerbated by the
circumstance that- Mr. Reynders’ expert views did-not coincide
with_the submissions of the Council ;nd I was continually
required to make inquiries of Mr. Reynders whether views he was
advancing from the Bar table were submissions-on behalf of the
Council or whether they were views which he held as an expert
witness. By way of-illustration, although I repeatedly asked
for ;nformation on the subject, I ne;er received a satisfactory
answer to the question of what was the attitude of the Council
upon the assumption that some of. the conditions soughtvby the
Council would or could not be imposed by the Coufi. It was clear
the Coﬁn;il was prepared to grant development consent subject to

a number of conditions. But I never found out what its attitude

was in the event that I considered it inappropriate to impose one

or other disputed conditions.



In making the above comments, I do not wish to
denigrate the efforts of Mr. Reynders to satisfy the Court’s
requirements to the best of his ability. Indeed, bearing in mind
the dual nature of his appearance in the Court, he acquitted
himself well. But he is not a lawyer and I w;ﬁld have thought,
with respect, that in complicated cases the advocate should not
be the expert witness even if (unlike the present case) the
opinion of the expert witness and the submissions of the Council
coincide. As I have said, whére they do not, the problems are

exacerbated. 1

For reasons which I will mention later,” I am of the
opiﬁion the development consent should be granted subfect to
conditions. I do not propose to impose the conditions suggested
by Council. It therefore is unnecessary for me to consider, for
example, what I would have done had I determined, for example,
that it was inappropriate to allow access over adjoihing land but
that I was powerless-té prevent it.- ‘I have taken into
consideration all of the matfers referred‘to inel.9 of SEPP
No.1l5 and those matters of relevance to the development set out

_in 5.90 of the Environmental Planning and Assessment-Act. I have

taken into account the lack of "the clustering of buildings". I
mention this matter specifically because it appeared to-be a
matter of considerable importance to Mr. Reyndefs who, I assume,
was making a submission on behalf of the Council. The Council
believes, apparently, that unless such a requirement is imposed,
it may be overly susceptible to pressure in the future to rezone

the land so as to permit subdivision. It is not clear to me why

the Council is now concerned about its diminished ability to
resist what I must assume to be .a future inappropriate

application for rezoning for subdivision. Seventeen months ago,

the Council granted development ccnsentqgnd made it a condition
of the consent that the dwellings be located where they are now
proposed to be. The only assumption I am prepared to make abogt
-Council’s future attitude is that if an application for rezoning
to permit subdivision is made, the Council will consider it on
its merits and determine the application in accordance with its
statutory obligations. I note that SEPP No.l15 does not require
clustering; it merely expresses clustering as a “preference"-and
reguires a council or the Court to take into account }any'

proposals for the clustering of buildings"”.

I have taken into account the means proposed for

the establishment of land ownership, dwelling occupancy rights,

environmental and community management of the development. The
land will be owned by Glenbin. It is not a large
multiple oecupancf development. Each shareholder (10 in all)

will be entitled to build a house on the area nominated in plan,
Exhibit C. Shareholders will have the right to .occupy the
dwellings they erect and will be entitled, subject to approval by
Glenbin, to sell their shares. However, in this regard, the
price payable for their shares will not include an} "land
increase"” component and the shares may not be assigned without

Glenbin’s approval.
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- consent and the date of the hearing of the appeal

Before turm.ng to the disputed condit.s I note that
The condition requires
the land to be upgraded and made safe in accordance with
Tecommendations of the Soil Conservation Service of New South

Wales and the condition will

Disputed Condition

Condition 8 : s

As I have said, development consent was granted by the

Council after the Developer, at the Council’s request, withdrew

its earlier plan and substituted an amended plan nominating the

10 sites proposed for the erection of houses. After development

consent was granted but before the hearing of this appeal,

certain building work was undertaken on the sites nominated.
Although it is true that a hearing before this-Court is de novo
and that the Court must take into account the circumstances and

the law as they are at the date of the appeal, I am not bound to

ignore the events that have taken place between the date of the
It was clear
to all partles ‘that Glenbin was appealiﬁg against conditions of

consent. At the time it lodged its appeal, Condition 8, as

imposed by the Council,

was not in dlspute. Condition 8 was
included to give effect to the requlrement of the Council that
The new

the houses on the land be set out on the map, Exhibit C.

Condition 8§ requires the houses to be "clustered" at one end of

the site.

11

therefore be attached to the consent.

In my opinion, I am entitled to take into account as a

"circumstance of the case" within the meaning of s.90 that during
the suspension of the operation of the development. consent by
reason of the appeal being lodged to the Court (s.90(7)) Glenbin

reasonably believed that it was doing no more than carrying out

As I have said, SEPP

the development for which it had consent.

No. 15 does not mandate cluster development; it merely urges it

as a preference. I have visited the site and have seen where the

houses are intended to be located in accordance with Exhibit C.

The Council could not point to any environmental damage that

would result by reason of the houses being dispersed - at least

none that could not adequately be addressed by appropriate

conditions. Indeed, its reason for requiring “"clustering" was

its belief that to cluster the development would be to inhibit
- —

what it considered to be possible or prcbahle future pressure for

SEPP No.1l5

However, as I have said,

subd1v1510n of the land

provides that land the subject of multiple occupancy developrment

shall not be subdivided. Accordingly, the subject land may not

be lawfully subdivided unless SEPP No. 15 is amended and the

Council prepares a new Local Environmental Plan. The Council

relies on the circumstance that recently it has succumbed to

representations to make a new local plan to allow the multiple

occupancy development at Billen Cliffs to be subdivided and

i o
resolved to make a plan to permit subdivision of the land. But I

do not regard that circumstances as giving any support to Mr.
Reynder‘’s submissions in the present case. I can only conclude

that the Council’s decision to rezone the land at Billen Cliffs

12



to allow subdivision proceeded upon a proper exercise of its

planning power. I am not prepared to assume that the Council has

embérked upon a plan making process dictated by pressure to which

it oﬁghf‘nd& have succumbed. It seems to me, thergfqre, that I

should not change the form of the present development for that
reason, particularly, éﬁ I have said, it is the form chosen by

the Council 16 months ago.

Conditions 14 and 15

On 11 January 1988, the Minister for Environment and
Planning published a direction.pursuant to the provisiqps pf

5.94A of the Environmental Plaﬁninq and Assessment Act directing,

inter alia, the Lismore City Council that, in the case of a
condition of development consent ;eferred to in s.94 requiring
the payment of monetary contrii:ution in respect of land within
its area and being land'to‘whicﬁ State Environmental Planning

ﬁolicy No.1l5 apélies, a maximum amount of any such contribution

shall be $1950 per dwelling unit. It follows, in my opinion,

that however the money is to be spent, it is not open to the

Lismore Council to require a contribution with respect to the
subject development which exceeds the sum of $1950 per dwelling
unit. The two contributions claimed in Council’s Conditions 14

and 15 total $35,000° and therefore cannot be imposed. The

question is whether any, and if so what, contribution ought be

exacted.

13

Mr. Reynders pointed to what, in his opinion, was an
inconsistency between the strategies dictated by the regional
plan and the Direction given under s.94A. That is, he was of the
opinion that it was not possible to limit s.94 contributions to
the sum of $1950 per dwelling unit and, at the same time, ensure
that such development "meets the full cost of all necessary
services".

However, no submission was made that the s.94A

Direction was legally tainted by that circumstance.

With respect to Condition 15, it is the Council’s claim
that the intersection of Main Road 141A and Stangers Road needs
to be upgraded to accommodate the additional traffic. with
Tespect to Condition 14, it is the Council’s claim that work
needs to be undertaken on Stangers Road. In my opinion, it is
fanciful to suppose that Stangers Road will be sealed within the
next 15 to 20 years. The pProjection advanced by the Council of
102 dwellings or caravan sites on land abutting Stangers Road is
so unlikely an outcome that, for present purposes, it can be
dismissed. It is trite law that in order to justify the
imposition of a condition (particularly one involving monetary
contribution) there must be a Proper nexus between the
development proposed and the condition sought to be imposed. On
pPresent day values, it will cost approximately $220,000 to seal
Stangers Road. Council is claiming the sum of $2000 per
dwelling in respect of the subject development upon an assumption
that contributions from the other 90 dwelling units will be
exacted in the future. At the present time, the use of Stangers

Road is well below the Department of Main Roads AADT (Annual

14



Average Daily Traffic) threshold for sealing of roads. In fact,
the AADT is only about 150 on Main Road 141A and probably not
more than 40 on Stangers Road itself - both figures well short of
the 500 required by the Dbpartment of Main Roads (or even the 2?0
suggested by the Council) to justify sealing. It would seem to
me that the only reliable material available to determine the
éxtent to whith the present development w;}l add traffic both to
the intersection at Main Road 141A and aiong Stangers Road itself
is by reference to the- survey taken of the Tuntablé Falls
Community. Upon tﬂat basis, ig is likely that one car per

dwelling will leave the subject land and return to it every
second day, that is, the develepment will probably generate about
rl0 car movements per day along Stangers Road and through the

intersection.

At presént, there is, in my opinion, a requirement to
upgrade Stangers Rq;d. In this regard, I accept the evidence of
Mr. Brimstead and Mr. Andreasson éhd the Council’s Engineer, Mr.
Smith. The cost of doing this work is estimated to be
approximately 52800. -The Coupcil does not seek contribution for
the continuing maintenance of the road = only an amount
sufficient to bring the road up to the appropriate and acceptable
standard.- Upecn coﬁpletion of the last dﬁelling on the subject
development, the occupants will have ad&ed significantly to the
present use of Stangers Road. It is always difficulg fixing a
figure in the absence of precise evidence. However, doing the
best I can and taking into account the present users of the road,

I impose a contribution in respect of each dwelling in the sum of

15

$200. Furthermore, I do not think the contribution need be
paid prior to the release of the building approval for each

dwelling.

So far as the intersection is concerned, it is
submitted on behalf of Glenbin firstly, that it will not cost
$15,000 to improve the intersection and, secondly, that upon a
proper estimate being made, the occupants of Glenbin should not
be required to pay the whole amournt. With both these submissions
I agree. I am persuaded by the evidence of Mr. Fulford that
probably it would not cost more than $10,000 to upgrade the
intersection. There is already a need to upgrade the
intersection and the development at Glenbin will add to that need
by approximately 15%. I think that there is a conneczion
between the work to be undertaken at the intersection and the
occupancy of the subject land. Accordingly, and upon the
adoption of Mr. Fulford’'s figures, I assess a figure of $1500 to
be paid in installments of $150 upon the release of each building

approval.

Condition 16

I do not propose to impose Condition 16. Mr. Bassc, an
accountant, and his wife, a medical practitioner, own the
adjoining land. Their land is burdened with a right of way in
favour of the subject land. The occupants of the subject land
are permitted "from time to time and at all times to pass and

repass with or without horses and other animals, carts, wacons,
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carriages, tractor engines, motor cars and other vehicles over
and along the land 50 links wide shown in the plan annexed to the

transfer ... ". <The covenant provides that the expense of
keeping the 1land the subject of the right of way in good and
sufficient repair is to be borne by both owners in egual shares.

Mr. Basso’s complaint is that he may be involved in expenditure
greater .than that anticipated at the time the right of way was
created by reason of the now proposed increased density of
population on the'adjoining land? It must be borne in mind,

however, that the right of way is also used by Mr. and Mrs. Basso
and one other occupant on their land throughout the greater part
of its length. Also, it will not serve all houses on the

multiple occupancy. It will serve five only.

On behalf of Glenbin, it is submitted that Condltlon 16 .

(or at least so much of it that requires ‘the owner to consent to

the removal cf the right of way) is ultra:vires. It was
submitted that the effect wnuld be "to oust the jurisdiction of
the Supreme Court which it may exercise under the Convevancing
Act”. Because I have come to the ccnclu;ion that Condition 16
ought be deleted “in the exercise of my discretion, I need not
determine whether Glenbin's submission is correct. I have regard
to the circumstance that a right of way was created,’ is legally
in existence and provides access for five of the proposed
dwellings. It is capable of providing physical access to the
subject land. It appeared to be suggested by Council that the
use of the right of way (to the five dwellings) would be an

"excessive or unreasonable” use and for that reason the condition

17 = %

mistake, was, in fact,

that it is
ought be imposed. a

It would seem to me, with respect,

not appropriate for this Court to make a condition of the type

asked for by the Council. I do not doubt that it is open to the

i K iti . ss to
Land and Environment Court to impose a condition that acce

i d
any one of the dwellings ought be j; certaln road. But I do
not think it within the purvlew of the Land and Environment Court

to require the owner of a dominant tenement to consent to an
ient
application to the Equity Court by the owner of a servie

tenement that a right of way be modified or wholly or par;ly

extinguished. (See Simons v. Willoughby Municipal Council,

i t
Bignold J, 21 May 1985, unreported). As I have said, I do no

think it reasonable to require traffic to the western side of the
land to proceed via the access track referred to in Condition 18B.
To do so would be to impose an unwarranted financial burden on
th; applicant and would lead to the result that the applicant
would not be able to use that part of the land as proposed by it.
I have not overlooked the circumstance thgt Mr. Basso is
justifiably chagrined because some work was undertaken on his

land}and outside his right of way!without his consent. But the

action of Glenbin, if unlawful, can be remedied elseghere.

Indeed, there is evidence suggesting that the work, undertaken by
rectified by Glenbin. However_that may -
be, I do not think that circumstance ought deflect me from
granting the development consent I think appropriate in all the

circumstances.

Accordingly, I grant development consent subject to the

following conditions:

18



1. 2Any use of the land or of a building, other than for * (b) by any agreement, dealing or instrument minq
A AT ’

agriculture, forestry or as a residence on an approved site, different parts thereof immediatel{4for separate

shall be subject to a specific development consent of the occupation or disposition.

Council. N 4
3 - 7. Before development commences, documentary evidence be

2. No tree of any species be ringbarked, cut down, lopped, produced to satisfy the Council that Conditions 5 and 6 are

injured 'or damaged, other than as required for agricultural complied with.

} or‘forestry purpoées, without the prior consent of the - . £l
“Council. - < 8. Buildings may be erected at sites 1 - 10 on the plan
K identified as E-xhibit C in the proceedings before the Court
3: An ongoing programme shall be developed, in conjunction with D subject to action being taken to di?ert surface drainage,
the Far_Nokth Coast County Council, for the eradication of ‘Fd‘- F including road draﬁnage, and the Chief Health Surveyor being
.. noxious Qeeds on the land. ; s -Jugit)e satisfied that the precise location of the dwelling is
/ L;r stable and suitable for the location of a dwelling.
4. All dams on the land shall be upgraded within and made safe
-\ in accordance with the recommendations of the Soil 9. Notwithstanding approval of sites under Condition 8, the
ﬂk._ Conservation Service of New South Wales. ' total number -of dwellings erected in accordance with this
g‘i}l . : - consent shall not exceed tl:xe- number reasonably assumed. to
‘\\ﬂxj 5 The land shall be owned in its entirety by at least two- accommodate 55 persons.
ﬁﬁ}H | thirds of the adult persons residing on the land. = )
¥ ’ . , 10. No building or structure shall be erected or placed on thei
6. The land remain in one lot and unsubdivided under the Local land and used as a dwelling except at a site referred to in

Government Act, Strata Titles Act or any other act. L Condition 8.

NOTE: Subdivision refers to the subdividing of land into 3

parts, whether the dealing is: 11. No building or structure shall be erected or commenced to

be erected unless a building permit has been obtained from

(a) by sale conveyance, transfer or partition; or the Council and the Council reserves the right to refuse to
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; L
issue a permit if it becomes apparent that the site is not
; 9V0 stable or otherwise unsuitable.
A W y& 9
=Wk .12. All dwellings shall be constr7ed in accordance with -

Ordinance 70 and have external non-reflecting materials or

colours that blend with the environment.

13. Effluent of all types from all dwellings shall be disposed
of in a matter approved by the Chief Health Surveyﬁr and no
absorption trench or other disposal area shall be closer
than 50m to any defined natural watercourse or adjacent to

land that may be subject to mass movement.

14. A contribution pursuant to the provisions of s.94 of the Act
is payable at the rate of 5200 per dwelling unit, each
contribution to be paid prior to the release of the building

approval for the dwelling the subject of the contributipn.

15. A contribution pursuant to the provisions of the

Environmental Planning and Assessment Act for the upgrading

of the intersection of Stangers Road with Main Road 141A in
the sum of $150 per dwelling. Each contribution to be paid
prior to the release of the building approval for the

dwelling the subject of the contribution.

16. Internal access to each dwelling shall be provided so as to
provide a gravelled all weather access to conventional two-

wheel drive vehicles. All access shall have grades not

A

excee’g 16% and be constructed and drained in accordance
with recommendations from the Soil Conservation Service of
New -South Wales so as to minimise cuttings and the

possibility of soil erosion.

A perimeter fire break be constructed by removal of all
-flammable material generally_ along the full length of the
western and southern boundaries, avoiding existing fores;é,
but be placed around the edges on a contour and be 20m wide -
measured horizontally and maintained with a ground fuel load

not exceeding eight tonnes per hectare to the satisfaction

of the Council’s Fire Control Officer.

A primary protection-;one shall be maintained for -a distance
of 20m surrounding each ?uilding kept clear of combustible
materials with a ground fuel load not exceeding three tones
per hectare. In this zone, shrubs and trees no higher than

3m-will be permitted provided the canopy cover is less than

20%. ¥

19. A radiation protection zone shall be maintained for a width

of 20m surrounding each pfimary protection zone to be
cleared of all rubbish and undergrowth with a ground fuel
loading not more than five tonnes per hectare. Trees and
shrubs up to 5m high may remain providing the canopy cover

is not more than 50%.
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20. That all water storage tanks installed as part of the equipment and liaison with the Council’s Fire Control
Officer and the local Bush Fire Brigade.

development, be provided with a 38mm male threaded

connection with gate valve, in a location accessible to fire

fighting vehicles.

I HEREBY CERTIFY THAT THIS AND THE PRECEDING a3 PAGES ARE A TRUE
AND ACCURATE COPY OF THE REASONS FOR JUDGMENT HEREIN OF THE

21. Each access road that is not a through road shall be HOFOURABLE MR'LJUSTICE J.S. CRIPPS.

provided with a turn around area at its end to allow turning > =
of fire fighting vehicles. : ! W @0‘ ' A

ssociate

22. The following fire fighting equipment to standards approved
by the Bush Fire Council of New South Wales be provided and
maintained at all times to the satisfaction of the Council’s

Fire Control Officer; ) 3

(a) a 680 1 water tank; <t -
(b) an 8h.p. fire fighting pump;

(c) twelve knapsacks; = L P

(d) six McLeod tools; ] : :

te) 100mm of 20mm fire protection hose;

(f) two "Dial-a-jet" nozzles; and =

(g) one drip torch. -
235 A suitable fire alarm, capable of being heard from
anywhere within the area enclosed by the perimeter fire

break, be installed.

24, A suitable person be appointed as Fire Protection Overseer,

to be responsible for fire protection maintenance of equipment

23 o 24
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LISMORE CITY COUNCIL

ECISION

ASSESSOR Ncn'r This appeal concerns a condition which would reguire
the upgracing of a rural road along the frontage of the applicant's land.

The subject land is lot 3 DP.619745, Blade Road, MNimbin.
By a Notice of Determination dated 1l October 1985 the council granted
development consent for the erection of a dwelling on the subject land and
by another Notice of Determination of the same date also granted develccment
consent for the erection of a storage shed and carport on the land.

In each consent a condition was imposed in the following
terms : " The applicant or the developer constructs the following road-
works with associated stormwater drainage structures to the satisfaction of
the city engineer and at no cost to council and also be responsible for the
full cost of any maintenance of this work considered necessary by the city
engineer for a period of 4 months from the date of approval of the work.

A 5.0 metre wide formation with a gravel width of 3.0 metres comprising a
minimum of" 150 millimetres of ccmpacted qr:‘wel for the full frontage of

the land be:.ng lot 3 in DP 619745." e Y. ;

The reasons given in the Notices of Determination for
the imposition of that condition included the preservation of the environ-
ment and the existing or likely future amenity of the neighboughood, te
provide adegquate protection from bushfire risk and to secure adeguate access
to and from the development. . o

In addition there was a note on cne of the Notices of
Determination to the effect that the council will gravel, pave and maintain
the part of Blade Road up to the eastern boundary of the subject land and
following the work reguired by the Notices of Determination to be carried out
what was described as "the maintenance limit" would be
extended to the western boundary of the subject land. The maintenance limit
refers to a gravelled part of Blade Roadto the east of the subject land, the
gravel terminating depending on what view is taken of the evidedte at about
280 metres or 180 metres from the eastern boundary of the subject land.

The land is zoned Rural 1(a2) under Interim Develocment
Order No. 40 - Lismore. Pursuant apparently to the Notices of Detercmination

which had been granted the applicant commenced construction of some of th
buildings on the land and it appears that the dwelling house is the only
building at the time of the hearing that is not completed. A guestion arose
as to whether the applicant is dissatisfied in accordance with section 97(1)
of the Environmental Planning and Assessment Act 1979, and I am satisiied
that the applicant is dissatisfied both in the legal and in the factual sense

and that therefore is entitled to appeal to the court.

Towards the close of submissions in the case,a cuestion
was raised by the council as to whether the consent should have been granted



_2-

ASSESSOR: (contd) ---having regard to the guestion whether
the land would be used for agricultural purposes. As that éatter had not
previously been raised as an issue 1in the proceedings I rule that unless a
special application was made by the council to raise that issue I would

not entertain submissions on that point. No application was made by the
council in that regard.

) The subject land is Fart of a subdivision for which
development consent was granted on 13 March 1981. That subdivision created
three lots including the subject land each of which has an area of 6 hectares
or less and has a frontage to Blade Road. In addition there was a residue ict
left in that subdivisicn to the south of those three lots.

Ewe i : : One of the conditions of the development consent for the
subﬁ;vzsxcn required a road improvements levy of $475 be Faid in respect of
each of the new lots created, a total of $1,425. 1t appears that that ;nount
has been paid to the council. The amount of 5475 Fer newly created lot ;as
dpparently a standard charge for the council on subdivision applications in

_rural areas in 198l. In 1982 the council increased the levy to 51,000 or
$1,500 and subsequently further increased the levy over the ensuin; years.

. In order to consider the reasonablene W i
requ;red to be done by the council, namely, the upgrading :: :ﬁe ?i;n::gzo:a
the subject land it is necessary to look at the history of the ereation not
onlg of the lots in the subject subdivision but of cther lots adjoining the
subject land. The necessity to do so does not dutcmatically arise as a .
matter of law but it is a relevant factor to take into account when consider~
ing the r?asonableness of the council's condition and bonsidering the qu;st;on
of a consistent and equitable policy applied by the council in respect of
‘other owners in the immediate locality.

Immediately to the east of the subje a
southern side of Slade Foad is a lot owned by Hawkins, %h:;eli:dn:nd::fl*ﬁg
house or other building erected on that land. From various documents wh:;h
were :enﬁered in the proceedings it appears that the subdivision which created
the Hawkins lot and also the immediately adjoining lot to the east of'th; X
Hauk;ng'_lct was registered after 1983. The exact date of the approval of the
subdivision as 1 indicated is pot known but it appears more likely than not
;hat the subdivision was approved in or after 1982. If that is the case it
is al;o more likely than not that a substantially higher contribu;ion for
road improvements was required as a condition of sub&ivisicn approval for
those two lots than was fequired in respect of the subject land.‘ )

_ In respect of the lot immediatel 1 t
Hawkins' lot which is one of the two lots I have justyr:;e:::deig ::m:?e
lot 2 DP 661440, that lot has erected on it a dwelling house fcr,which 11
f:vilcpmenc con;entlwas granted by Notice of Determination dated 12 April

283. The application for the dwelling house was made by R. and M. Kurts.

1s a lot known as lot 22 DP 632618 and in Irespect of that lot a develcpment
consept was granted by Notice of Determination dated 15 August, 1986 fo;lt;e
erection of a dwelling house. Immediately to the north on the‘apﬁcsite si;e
ofBlgdg Rcfd to the lastmentiocned lot is lot 4 DP 263321 in respect of th:h
G. Williams was granted development consent by Notice of Determination dated
24 December 1982 for the erection of a dwelling house.

No. 10295 of 1986 - ~ g
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2T owned

ASSESSOR:QMGI The subdivision treating the
ST Rcad was

by G. Williams and two other lots also having a frontace to Blad
approved some time prior to May 1981 when the council's clerk's cerzificaze
was given for the subdivision. Im respect of those lots that I have mentioned
where consent has been granted for the erection of a dwelling houss, namely
the lots owned by Kurts, Sutcliffe and Williams no condition of develozment
consent was imposed requiring a cmtribution for road improvements when

consent was granted for the erection of the dwelling house in each case.

According to the evidence of the applicantswhich I have
no reason not to accept, Blade Road in 1981 was a gravelled road up to the
entrance to the Sutcliffe lot. Since that time the road has furzher been
improved in a westerly directiom tmwards the subject land. As I ment:icned at
the commencement of this judgmerzt the exact distance between the improved
gravel porticn of Blade Road and the eastern boundary of the subjec: land is

not clear. However, on the evidenre I am inclined to t!e view thar it is in

the vicinity of 180 metres.

The entrance to the applicants' property which gives
access to the buildings which hawve commenced to be constructed or completed
is 18 metres westward of the eastenmost boundary of the subject land. The
road continues along the frontage ef the subject land in a westerly direction
and along the frontage to lots 1 ad 2 in an ungraded condition. At the
western end of the last lot which was created with the applicant's lot
rcad apparently deteriorates substentially and it is not clear whether it is
passable at all times because of t*e undergrowth that made have occurred on

he road further to the west comes to a dead end and according to
Y
land.

far

the

the road. | T
the evidence there are no dwelling houses erected west of the subjecst

The access to the subject land as is apparent from. the descripticn so
given, is from the east along Blade Road. <

-
R. Smith, the council's design engineer prepared a

schedule of certain road costs and I have no reascn to doubt the accuracy of
hat because of the conflict of

ot ¢

the amounts stated in that schecule except t
evidence I would prefer to accept 180 metres as being the distance between
the eastern boundary of the subject land and the commencement to the east of
the subject land of the gravelled zortion of Blade Road.

According to Xr. Smith's figures and making a very rough
.estimate having regard to the redwed distance which I have adopted, 1t would
appear that in order to upgrade the section of Elade Rcad from the easters
boundary of the subject land to the cormencement of the gravelled porsion of
Blade Road the figure would be £n the vicinity of $3,000. There is in
addition the small stretch from The eastern boundary of the subject land to
the entrance existing at the presesc time to the subject land, a distance
varying from 9 metres to 18 metres.
Mr. Smith's fZgures also indicate that the cost of uggrad-
ing that section of Blade Road omtside the subject land along the total width
of the frontage of the subject lanZ is $2,880 and I accept that figure.
According to Er. Smith's evidence it also appears that
the upgrading to the east of the sbject land of Elade Road was carried out
by the use of funds from general rates which were levied. It is not possible
according to the council records tn say whether any of the moneys which had
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ASSESSOR: (contd) ...contributed by the various lot owners
immediately to the egst of the subject land were expended in the carcying out

of the road improvement WozKs.

Mr. Smith indicated that interest was accruing on moneys

invesced in’ the road improvements fund and that he thought that a figure in
the vicinity of 15 to 18 per cent interest could be accruing. The exact fig-
ure is not known but if interest is compounded on an annual basis on the
amount of $1,425 which was reguired to be paid as a contribution when consent
was granted for the subdivision of the land from which the subject lot was
created it would appear that that sum would now be $3,468. If the amount

were compounded on a daily basis it would be,it seems, $4,522. Again, it is
not clear whether any of the money which was originally paid has been expended
on Blade Road. On the evidence in this case I would have expected that the
money should have been expended on Blade Road and not expended elsewhere in

the council's area.

Under section 90(1)(i) and (j) of the Environmental
Planning and Assessment Act 1979, the council has to consider the means of
entrance to the land and the amount of traffic likely to be

thremcopacstss— generated by the proposed development and the capacity of the
road system in the locality to cater for that traffic.

on the evidence I find that the road between the eastern

boundary of the subject land and the gravelled portion of Blade Road is in a
condition which would not normally be accepted by the council if it were
considering a subdivision application and the council would normally be entitled
to upgrade the road and on the evidence that would appear to be at least to the

tandard which is required to be carried out in the present appeal. Neverthe-
less the road is a cleared and defined rcad apparently within the road reserve
although it is not gravelled for the distance of 180 metres to the subject land.

It further appears on the evidence that the road is

gererally passable by ordinary vehicle at all times during the year and I
base that finding on the fact that within the last week there have been
floods in the Lismore area with quite large downpours of rain preceding the
floods and the applicant was,after those rains, able to proceed along the

road to the subject land. The road is in an elevated position on a ridge and

drains quickly.

Mr. Smith in evidence said that it would be unusual for

he council to reguire a contribution as a cgadition of consent for a

t

dwelling house following an earlier contribution paid to the council as a

reguirement of subdivision of the land. Nevertheless, having regard to the
Mudgee Shire Council (CA number 28/85

Couczt of Appeal decision in Coup V.
decided on 23 December 1986 )it is open to the council in my view to imcose

a regquirement for a contribution at the dwelling house stage notwithstandin

an earlier contribution.

The guestion to be determined is whether it is reasonable

to do so in the particular circumstances of this case. Determining such a

guestion often raises difficult questions of fairness and balancg as was in-
dicated in my decision of Hawkins y. Evans Shire Council (10687/82 decided
on 13 August 1985). I refer to that decision not because it is necessarily
applicable or inapplicable to the facts of this case but to illustrate the
difficulties that a council and this court faces in determining questions

relating to the upgrading of roads.

No.10295 of 1. s

ASSESSOR: T vestmgnfs “t; I:d) Mr. Starkey in his submiss:isng refer-ad
me to NorlvAy v, EBallina 1re Council (10’&:}83, a decision cI

Assessor Riding on 6 March 1986), That case s:tates a princigla wh:izh

applicable generally that there must be a real relationship betwsan
roadworks reguested and the proposed development. Now insofar as i
a generally substandard road from the entrance to the subject land
commencement of the gravelled portion of Blade Road it could te
there 1s a need for the upgrading of that section of the road.
however did not seek that the applicantsupgrade that section of
because it indicated that the council itself would carry out t=a
but instead the council required the upgrading of the road alcac
frontage of the subject land. ;
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As I indicated earlier if 1 were considering 2 sub-
§ivisioq application, on the evidence of this case I would have né o)
in requiring the upgrading of the road to at least the standar3 rs
the council. However, other factors have to be considered in the ;:eseq:
aFPEa}. One of those factors is that none of those persons in tha iznme
vicinity of the subject land who have received development conseat far a
dwelling house have been required to contribute any sum for roadworiks.
factor is that all lots in the locality of the subject land have besen reguired
to hegr a contribution for road improvements following their creat:icn in sub-
divisions after 1981 although it appears that in respect of some of those
lots the contribution was higher than the amount required at the tize of the

creation of the subject lot.

Another

Also to be taken into account is the fact that it is not
clear whether lot owners in the vicinity have had the road improved
by the use ©of those moneys collected pursuant to rate levies or frcm the
moneys actually contributed at or about the time of the subdivision of the
lots in the vicinity. -

. From the evidence it appears that the mapeys ccniributed
in respect of the subdivision of lots immediately to the east of the subject
land could guite easily cover the full construction to a three-metras c-avelled
carriageway on a five metre formed road. If that is the case then :r;:e is
the sum of money contributed at the time of the creation of the subject land
and the other lots in the same subdivision which is available to be‘ex:ended.
?hat amount if still held in the road improvements fund would have bcsae
interest until the present time.

3 Notwithstanding the way the counc:il has d=alt wit
cef l?pment application I raised with the council whether it would te
able for the council to impose a contribution reguiring the upcradi:

Blade Road not along the frontage of the subject land but from the

e 3

to the applicants' proposed dwelling easterly towards the commencesnes:z of the
gravelled section of Blade Road. Had it not been for the contributic-s
il:eady paid and the fact that development consents have been grantsd Zor
fouses on lots east of the subject land it could well have been reascnzble to
ligcant

reculre some contribution towards upgrading of Blade Road by the aczli
east of the easternmost boundary of the subject land.

Having regard to section 94(1) of the Environmental
Planni?q and Assessment Act it would appear that the proposed develogzzent
would increase the demand for public services, namely an improvement o
Blade Road. However, having regard to section 94(2)(b) of the 2ct ans the




No. 10285 of 1986 =
ASSESSOR: (contd) ...particular circumstances of this case
I do not consider that 1t would be reascneble to rezcuire a contribution to

be made as I am nct satisfied as to the expsnditur
obtained by the ccuncil and there is also the guestion of consistency between
various lot owners to be taken into account.

The state.of the road between the entrance to the pro-
posed dwelling house and the commencement of the gravelled portion of
Blade Road is not such as would require the refusal of development consent
in the particular circumstances of this case.

Accordingly the orders of the court are: 1. The appeal
be allowed. 2. Condition 5 of the development consent for application
number B5/7100 and condition 6 of the development consent for application

number 85/3128 be deleted and the consents otherwise confirmed. 3. There
be no order as to costs. 4. The exhibits may be returned.

Q (L. Nex

=000-
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Appeal No: 160587 of 1984

IN THE LAND AND
EINVI RONMENT COURT
OF NEW SOUTH WALES

Heard by: Assessor Nott

PAUL FUSARELLI AND JUDY FUSARELILL

“V_

LISMORE CI'NY QUUNCIL

JUDGMENT

This 1s an appeal under s. 97(1) of the Environmental Planning

Assessnent  Act, 1979 in respe

and

ct of a condition of development consent
relating to a who_esale/retail hursery at lot 6 DF 255203, Blue Hills
Avenue, Goonel labal,.

The condition in 1ssue between the parties 1s condition no. 8

contained 1n Council's notice of determination dated 19 g uly 1984. That
condition states:

"The developxer Iy a contribution of $0,030 towards
Oof Blue Mills Drive to a 6 m wide
City Engineer's satisfaction.
Lully to the satisfaction of Co
date of this approval or ti
the contribution is raad."

the upyrading
bitumen sealed pavelient to the

This contribution must be paid
wicil within three nonths from the
le current use cease until such time as

That ocontribution was Fequired to be pala by the

of the nviromnental Planning and Assessment Act, 1979. Whien 453ess51y ¢

Council under s. 99

(&1
reasonable coutribution under that section, a number of latters are
relevaut to be considered. 1p pParticular and withouat intending to be

Decision date: 14 October 1985
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exhaustive, it g necessary to have regard to the present use of the

subject land and to the pPresent and likely future use of ] &
In this case when considering the present and future use of the subject
land and of adjoining land, the Court 1s concerned with the traffic likely

to be generated onto Blue Hills Avenue.

In order to assess the contribution ip the subject case it 1s

HecCessary to descrile in S0le detall the locality. The subject lot is ope

of mine lots which were approved prior to 1977 when the deposited plan for

those lots was Feglstered. The subject land has an area of 1 ha as does

lot 7 adjoining it. Lot 8 has an area of 14.77 ha and the other lots are

approxunately 10 ha in area or less.

Adjoining the subject land to the WesSt 1s a parcel of about 30 ha
Owned by the Council. The Council land is the subject of 4 draft local

enviroumental plan and that plan is likely, on the evidence, to be approved
If the Minister does approve it as expected, the Counecil
land will then be 2cned 2(g) under Interim De

of Lismore.
== LASOre

by the Minister.

veloplient Order No. 40 — City

The purpose of changing the Z20n1ng of the Council land 1s to enable

high density rural-residential development to oceur. In particular, the

nteriu development order will permat cluster housing, duplex dwellings and

lllc‘dlum-—duublty housing, as well as pernitting dwelling houses.

In respect
of all those develcpme

nts certain development standards appl Y, but in

general terms 1t could be Said that the interaim development order will

regquire not less than 550 m2 tor each dwelling in 2 (9) zone, although for

. 2 ol
a4 dwelling house the lnimum area 1s 509 m<. pFor a dwelling house in that

20ne the winimum frontage 1s 16.5 and for other Perinltted resaidential

developient the nunungg froutage 1s 18 n.

I mention these development Standards because 1 think it 1s likely

that residential developient more or less to the maximum standard permitted

by the interim developnent order is likely to occur, even though that might

not be for several years. That being the case, the contribution sought 1n

the present appeal has to be assessed in the light of the traffic which

L% ]
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will be generated in the future by & developnent of the Council land.

O the evidence 1t would appear that there could be n the vicimty of

940 lots having either direct or indirect access to Blue Hills Avenue. The

lndirect access would be via a new rOad off Blue jlills Avenue, dedicated

from the Council land. Of course the Court's decision in no way binds the

Council in this matter and 1t could well pe that contrary to what the

evidence scems to indicate in this Case, no residential development occurs,
Or alternatively access lmight lus principally to Holland Road.

decision has to be Miade in this matter

However, &
on the balance of provabllity, and 1

Oportion of the land to be subdivaded
by the Council will have access to llue H1lls Avenue.

find that it ig likely that a liajor pr

Since August 1989 w

hen Interan Developiient Orager NG. 48 came into
effect, it appears that all lots in DP 255203, of w

hich the subject land is

one, have been developed. ot 9 1n DP 255203 has a Seventh-Day Adventist

school erected on it ang the evidence in relation to traffic generation

from that developnent is not Clear. It does appear however that there are

about 1vb students at the school and that at least one double-decker bus
omes to the school and leaves the school each day. And I find, because of
that 1t 1g likely that there would be

Significant traffice 90iny to the school to g

the location of the school,

eliver pupils there. That

traffic could include other buses, and Ccertainly would include cars driving
SOwe of the pupils to SChool.  In addition there would be the Cars used by

the teachers at the school.

All the traffic from the school has to Pass along that part of Blue

Hills Avenue which the Council seeks to develop using the contribution

souynt frou the applicant in this appxeal .

Five other lots of the mne-lot subdivision each
onit.,

has 4 house erected

Apart from those lots, lot 7 ig deserving of pParticular mention

beCause that lot contains (1t seems) a dwelliug house and it Certainly

Qoutalns a further deve lopment QOMErising tearooms. The evidence does not
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disclose whether a retail Hursery business which is also conducted on lot 7

Commenced before o after August 19y0. In any event the Council has

granted developmen: consent for a number of uses
a nursery, and the Council has (as a condition of development consent tor

lot 7) also Fequired g contribution to be pPaid.  The amount of the

Coutribution is the Saliie as that sought frow the applicant in this appeal.

12,000 as at July 1984. 1The Council's condition
applicant to Pay half that amowt and the de

of consent Yequired the
velopuent oconsent 1l respect of
log: 7 equired tlie developer of that lot to pPay the other half.

Lo be paid.

SO far 1 have described the locality ang ndicated the uses Lo which

the various nine lots have laen put.  In general, the useg are for a rurgl-

residentigl dwelling type use, SXCePL 1n respect of lot 7 which has an
approval for the tearooms and for g retail nursery, and €XCept 1In respect
of Lot Y which hias the Seventh—Da_y Adventist School erected op it." In

addition o & house erected op lot 8, it seems that far hachinery is hireq
out; hum:ver, the evidence does not

Lot .

disclose whether that use 1s lawful or

Looking in nwre detall at the subject landg 1t 1g liu
1ts past use because, at 411 relevant times during the Ownership of the

applicants, the land has been Subject to interim developuent orders. Inp

Vunbaca v Baulkham Hills Shire Council (1979) 141 CLR 614 the High Court

held that upon the Coming 1nto force of an interin development order any

Previously EX15ting use whether lawful or not could, after the CUning into
force of the order, pe lawfully Continued. Thig Case 1s of importance in
the subject appeal because Prior to August 1943 the evidence establishes

that the subject land was used tor the bPurpose or g wholesale hursery by

the applicants. NO development consent was obtained by the applicants for

the wholesale nursery use prior to August 1980, but that does not matter
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having regard to the High Court decision.

!'\ccordlngly 1 consider 1t relevant to have I'egard to the existing

tratfic that laght be generated by a wholesale Wursery, as distinct from 4

wholesale and retall nursery wiuch is what the applicants now apply for.

The evidence as to traffic generated by a wholesale hursery 1s quite sparse

and T cannot put g precise figure on it.

In relation to the Proposed use for which development consent is

sought from the Court, Mr Fusarelli says that no lore than about 10 or 12

Customers per day will come to the site during Springtime and that a lesser

number will come during the winter months. The fact that any retail

selling of plants from the subject land has beer, unlawful does not in ny
deClsion weigh agalnst the applicants, but it does ser've the purpose of
Showing what might be eXpected should the applicants continue the

business.

1r present

Nevertheless 1 have to look at the ldatter on the basis that the

present applicants could sell thelr business to soue Other nurseryian who

MIght carry on a more intense use of the land. Mr Suith who gave evidence

for the Council said that in his opinion there could he up to 20 vehicles

collng to the subject land €ach day. That flgure was not based on any

studies Of other Hurseries but 1 do tend to acCept 1t as an upper limit for

the subject lang at this location. 1n accepting that figure I have had

regard to the fact that there will be a considerably greater residential

Population in the locality if the developnent of the Cowicll land occurs in
the near future.

The condition of Blue li1lls Avenue 1 find on thie evidence is

unsatistactory for the volume of traffic Presently using it. When the

Seventh~-Day Adventist schiool was approved 1t ocould well have been the case

that the Council could have required & contribution for the bitumen sealing

Of that avenue for its whole leugth. I do not have to express any final

view on that Mmatter. It must be borne in mind that the school use was

approved prior to thie ehactuent of s.94 of the Fnvironmental Planning and

ASsessnient Act, 1979. However, 1 do note the evidence of the Council's
s =PI AT

(5,
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Oificers that if the school hadg been the subject of 4 developmem:

AppllCaLlon after the Qoling 1nto force of that Act, & FeCommendation would

have been made for the bitumen Sealing of that ro
school.

ad at the cost of the

Blue Hills Avenge 15 about 500 m long. 1t is about 30V m from the
Junction of Holland Street to the

the school. por the whole of itg lengt
approximately ¢ p wlde. If the deve

h it is a gravel road of
lopment of the Council land takes
place, as 1 fing 1s likely on the evidence presented in this appeal, 1t i1s
intended that there be a sealed bitunen road for the full frontage of Blue

Hills Avenue to the Council land. The bituen sealing will extend from the

kerb on the northern side where the Council land 1s to the centre of the

road, which is g distance of 4.5 m, and if the carriageway prior to the

developuent of the Council lard is bituien sealed, there will be a further

3 m to the south from the centre line of the Carriageway. 1In addition, i1f

the Council land is developed there will be kerbing and guttering and

erhaps  the Qonstruction of footpaths.

Having regard to the terms of s. Y4 of the Act, 1 consider it

Ulreasonable for the applicants to have to bear a contribution of

approximately $6,¢up towards the upgrading of that part of Blue Hills

Avenue from their Ydte to Holland Street. The contribuation in my opinion

MUSt be assessed 11 the light of the €x1isting uses

likely future uses. NO contributions have been souyht from any previous

developer 1in the subject locality other than the developer of lot 1. THe
developer of lot 7 has NOL paid the contribution which is sought. 1 ali not

Called upon to €Xpress any opinion as to the Teasonableness of that

contribution.

Weighing all relevant factors and bearing in ming that there is an

existing road with existing developent already on 1t, and that this case
1s different from a case 1 decided on 30 August 1985, Hawkirs Vv Evans Shire

————=2 ¥ Lvdlls Shire
Council (No. 16687/82), 1 consider that g reasonable Qontribution for the

applicants to Pay 1s 1n the vVicinity of 19 Per cent of the present Qost or

Upgrading that part of Blue Hills Avenue from the applicants' gate to
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Holland Street.

s

The orders of

Appeal No: 10587 of 1984

the Court are:

The appeal be allowsd.

Development consent be granted in
accordance with the notice of determination
dated 19 July 1984 [as amended by Court
order on 20 June 1985], except that the
time for commencement of the development
wWill run from the date of this order, and
€Xcept that condition 8 shall be deleted
and the following condition inserted:

"The developer shull bay a contribution of
91,300 towards tle Upgrading of Blue Hills
Drive to a 6.p Wlde biltumen sealed
bPavement, such contribution Lo be paid on
Or before 14 Decemxer 1Yg5. "

There be no order as to ostbs.

(L) Vi
A.J. NUI'T
ﬁ55c55g£.
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IN THE LAND AND
ENVIRONMENT COURT
OF NEW SOUTH WALES

Heard by: Assessor 6. Andrews

Decision date: 22-10-25

STEVEN YOUNG AND JENNIFER GUEST

NAMBUCCA SHIRE COUNCIL

JUDGMENT

Thi® 1s-gn appeal to the Court pursuant to s. 97(1) of tha
Environmental Planning and Assessment Act, 1979 against the respondent
Council's decisjon to grant development consent subject to conditions for
the erection of a rural dvelling on Por, 55, Taylors Arm Road, Parish of
Medlow, between Upper Taylors Arm and Burrapine, west of Hacksviile.

Portion 55 is part of an "existing parcel" which also comprises Pors.
20, 60, 62 and 63 Parish of Medlow, being the total area of all adjoining
or adjacent land held in the same ownership at the appointed day (16 June
1967) of the deemed environmental planning instrument, Interim Development
Order No.. 1 - Shire cf Nambucca, under which the subject site is zonrd Non-
Urban 1(3) and pursuant to the provisions of which the erectinn of a rural
dwelling is permissihle with consent.

The area of Por. 55 j¢ 22.2 ha and while a dwelling exists on Por, 62

and 63 combined and also on Por. 20, Pors. 55 and 60 are both vacant at
this time.

The relevant clauses of the planning instrument are 12(1)(d) and
12(2A), as follows:-
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"RURAL DWELLINSS -

12(1) A dwelling house shall not be erected on a parcel of land
within Zone No. 1(a) or 1(b) unless the parcel -

(a) has an area of not less than 40 ha;

(b) comprises an allotment created by a subdivision in accordance
with c1. 11(3) or (5);

(c) comprises an allotment created by subdivision in accordance with
ol 004,

(d) comprises an allotment, ot or portion of land Tawfully created
prior to the appointed day -

(1) 1f that allotment, lot or portion has an area of not less
than 2 ha but less than 40 ha - only if -

(A) the Council i< satisifed with the ratio of depth to
frontage of that land:

(B) the Council is satisfied that the land is intended to
be developed for the purpose of aariculture; and

(C) if the 1and has 3 frontage to a main or arterial road,
that frontage is not less than 200 ms

(ii)  if the allotment, lot or portion has an area of not less
than 1,000 m“, only if the Council is satisfied that the dwelling
house is intended to be used to house the owner, a relative nf
the owner or a person employed or engaged by the owner in the use
of Tand of the owner, adjoining or adjacent to the allotment, 1nt
or portion, for the purposes of aariculture; or

(e) comprises an a2llotment created by a subdivision to which the
consent of the Council has been given under this Order as in
force at any time before the 3 September 1976.

12(2) Not more than one dwelling house shall be erectod on a parcel
of land referred to in sub-clause (1)(h)(c) or (e)

NUMBER OF RURAL DWELLINGS -

12(2R) The total number of dwelling houses in respect of which the
Council may give its consent under sub-clause (1)(d) in respect of
any existing parcel shall not exceed -

(a) if the existing parcel has an area of less than 10 ha - ni]:

’

(b) if that existing parcel has an area of not less than 10 ha but
less than 20 ha = 1:
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(c) if that existing parcel has an area of not less than 20 ha but
less than 20 ha - 2: or

.

(d) if that existing parcel has an area of not less than 30 ha - 3."

The existing parcel as previously described was owned and farmed by
the McWilliam family; the farm consisted of five separate certificates of
title which were created prior to the appointed day and as a consequence,
the respondent Counc:l has no control over their separate sale . However,
the Court notes that the respondent Council does require contributions
towards roads, public reserves and community facilities for each dwelling
erected after the first farm dwelling on the "existing parcel”, because the
Council considers that the additional population in the area plares ovi--

demands on its amenities and services.

Development App’ication No. 820 of the 18 April 1984 for the erection
of a rural dwelling, the subject of this appeal, was granted consent by
the respondent Council on 28 M2y 1984, subject to the following
conditions:-

1. A dwelling house is approved on Portjon 55 Parish Medlow suhject
to the provisions of Clause 12(1)(d) of Council's Deemed

Environmental Planning Instrument , Interim Development Order No. 1
- Shire of Mambucca.

2. The development being carried out substantially in accordance with
plans submizted to Council on 13 April 1984 with the application
for development approval.

3. A Building Application being submitted to and approved by Council
prior to construction commencing.

4. Any stock 1nading race proposed to be constructed on the subject
property must be located on a site approved by the Shire Engineer
prior to construction.

5. The location of the dwelling house being clear of any area Tikely
to be subject to landslip. The applicant should assure himself of
this requirement through a suitahly qualified person prior to
construction commencing.

6. The dwelling house or any ancillary outbuildings, sheds etc. heing

sethack a minimum of 20 metres from the alignment of Tavlors Arm
Road.

7. Location and constructinn of vehicular access to the site to the
satisfaction and requirements of the Shire Engineer. Attention is
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drawn to the need to contact Council's Enginecering Department to
arrange an inspection.

Scrub beinc cleared from the entrance to the property to ensure
adequate site distance.

In the use of the dwelling, in accordance with this development
consent, the applicant shall take reasonable action to mirimi-_
damage to the buildings, goods or equipment v other property
stored in the buildings in the event of bush fire risk.

Pursuant to the provisions of Section 94 of the Environmental
Planning and Assessment Act, the applicant shall pay to Council,
on Todgement of the building application a -

(a) Cash contribution of $3,300 towards the upgrading of access
roads and their structures,

(b) Cash contribution of $850 towards public reserves, amenities,
and services. Such contribution shall he used for the
establishment and/or improvement. of parks., recreation areas
and community facilities in the Macksville district.

The respondent Council's reasons for the imposition of the abnve

described conditions in accordance with the requirements of Sectinn 91 of

the Environmental Planning and Assessment Act, having regard to the

relevant

ll].

provisions of Section 90 and 94 are as follows:-

To protect the public interest.

To ensure siting of the dwelling away from any likely slip prone
areas.

To comply with the provisions of Part XI of the Local Government
Act, 1919 and Ordinance 70.

To comply with the provisions of Council's deemed Environmental
Planning Instrument.

To protect the existing and likely future amenity of the
surroundinag rural environment.

As the development will generate additional traffic to Taylors
Arm Road, & contribution, pursuant to Section 94 has heen levied
to go towards the upgreding of that road.

As the development will create a need for additional land for
active puhlic reserve purposes, assuming an occupancy rate of 2.1
persons per lot $850 additional lot, based on the formula of
1.2ha, of active open space per 1,000 persons, a contribution
pursuanil. to Section 24 has been levied towards the provision of
the active open space."
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The subject appeal application was subsequently filed with the Court
by the applicant on 9 October 1984, the issue in dispute being the s. 94
contributions referred to in Condition No. 10 described above.

Evidence was given on behalf of the applicant by Ms. J. Guest, being
one of the applicants herself, and on behalf of the respondent Council by
Mr. J.G. Héssey, Chief Town Planner and Mr. D.C. Walker, Shire Engineer. A
view of the subject site and its locality was undertaken by the Court prior
to the commencement of the hearing.

Mr. Massey presented a comprehensive statement of evidence which
represented the nexus between a social study report prepared by D.C.P.
McInnes Rigby, Planners Economic and Tourism Consultants in 1982, the
adoption of the Social Plan by the respondent Council as policy on 24
January 1984, the proposed expenditures in the Macksville catchment, within
which the subject site is located,and Council's condition that there be 2
cash contribution of $850 per dwelling towards community reserves,
amenities and services, such contribution to be used for the establishment

and/or improvement of park recreatijon areas and community facilities in the
Macksville district.

Mr. Massey's evidence addressed the necessary test for the application

of conditions now well established in the practice of this Court as
follows:-
(a) the condition must be imposed for a planning purpose;

(b) the condition must relate to the development subject of the
appeal: and,

(c) the condition must be reasonable.

Mr. Massey discussed the Social Plan to show that:-

(a) the development proposed will dincrease the population which 4n
turn will place additional demands on the Shire in mereting
community facilities and services;

(b) the Social Plan in formulating these catchment areas has given
consideration to the range and distribhution of urban services,
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(shopping, community and recreation facilities), local topography
and accessibility (road network and movement patterns) to
identify the appropriate catchment areas and as a result
establishedthe nexus between the development site and the public
reserve areas; and

(c) Council, in assessing the contribution, has taken into account
the Court's adoption of the Revay and Scott formula and has
applied it in the local context for each catchment area by
reference to the generally accepted standard for active open
‘space, recognising that rural dwellers have sufficient space
within their own sites to cater for their passive needs,

Iﬁsnfar as the basis for a contribution rate of $850 was concerned, it
was conceded on behalf of the applicant that the respondent Council's case
was well researched and well presented and therefore was not in issue.
However the applicant did seek to challenge the reasonableness of applying
the contribution rate to the subject application having regard tn the
circumstances of the case.

Similarly, Mr. Walker presented a comprehensive statement as to the

respondent Council's rural roads needs study which considered the following
matters:-

1. Population growth and destination in rural areas.
2. Road nereds.
3. Available Council resources.

4. Access road and structures needs estimates $84 - 198471993 and
1993/7200].

5. level of contributions and reasonahleness.
6. Contribution to he placed in trust fund.
7. Mnnual review of studies,

8. Definitinn of dwelling.

In summary the report documented the proposed extent of access road
and structures development and their cost. After considerina the financial
resources availakle to Council, about one third of the estimated cost was
proposed for contribution pursuant to the provisions of s. 94 of the
Environmental Plannina and Assessment Act,
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This represented, on a per dwelling basis, $3,300 for the period of
198471993 for 680 additjonal dwellings and $3,700 per dwelling during the
period 1993/2001 for an increase of 905 dwellings.

The Council's policy adopted on 3 July 1985 with effect from 19 July
1985, requires all contributions received for new dwellings to be held in a
trust fund énd used on the work identified as benefitting the rogﬁ:gﬁﬁahich
the dwelling is constructed. In the subject case, bitumen sealing of one
km of Taylors Arm and 5 km of Burrapine Road is proposed in 1924/1973, and
5 km of Burrapine Road in 1993/2001. Taylors Arm Road is préposed to be
reconstructed and raised above flood level near Macksville in 1993/2001.
The estimated cost of all of those works is $1.8 million.

The policy also states that a dwellina, described as follows, will
attract a contribution:-

“(a) all newly subdivided rural lots on which a dwelling is ahle to he
erected;

(b) dwelling houses approved for erection on existing portions:

(c) workers dwellings;

(d) each dwellina house approved for erection on land used for
multiple occupancy:

but does not include lots previously suhdivided and approved for
development ."

Insofar as the respondent Council's conditien 10(h) requires a cash
contribution of £3,200 towards the upgrading of access roads and their
structures in respect of the subject application, it was conceded by the
applicant in the same manner as that described earlier, corcerning
Condition 10(a), that the nexus between the Council's policv and
development of the subject site was not an issue. However the applicant
submitted that it was again a matter of reasnnableness as to whether the

charge ought to be applied in respect of the suhject application.

Ms. Guest described to the Court how she and Mr. Young had visited the
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locality over a period of about 5 years and, having selected the subject
site, exchanged contracts on 2 April 1984 to purchase the subject land.
They then submitted a development application for erection of a dwelling on
13 April 1984. To her understanding there was meant to be a condition in
the agreement for sale of the 1and that the sale was subject to Mr. Young
and herself receiving development consent for erection of a dwelling-house,

The agreement for sale of land was tendered in evidence and shows that
the date of making the agreement was 2 April 1984 in the amount of $40,000
without any condition attached relatinag to subsequent development consent
for the proposed dwelling.

Ms. Guest understood that from her enquiries at the Council and
negotiations conducted through her solicitor that it would be possible to
erect a dwelling but she had no knowledge of the likely scale of
contributions to he required by the Council as a condition of development
consent.,

It was submitted on behalf of the applicant that as the application
was one of the first "to pass through the turnstile" in respect of the new
policy on s. 94 contributinns, the applicant had heen disadvantaqerd hy
Council's decision by virtue of the vendor's agent being "new to it" and

the Tegal advisnrs involved in the transaction heing "new to jt".

It was submitted further that more effective publicity of the
contribution rates would lead to similar circumstances heing avoided by

other parties.

On behalf of the respondent Council it was submitted that the policies
for contributions flow from a serjes of increases since 1977 and 1979 for
public reserves and uparading of roads, and after a censiderable amnunt of
public discussion flowing from exhibition of the various studies referred
to in evidence. Therefore the Council considered that it was reasonable to
assume that anyone involved locally in the property field would have been
aware of the amounts of contribution the subject of this appeal and that it

was also reasonable to assume that anyone involved in negotiations with
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real estate agents and solicitors would be reasonably aware of those
requirements.

It was submitted that insofar as the applicant was concerned to
require development consent as a basis of the completion of the exchange of
contracts in the purchase of the subject property, the absence of such a
condition is a matter for resolution between the applicants and their
advisors ag to what lapse occurred. Accordingly it was further submitted
that it was not for the Court to look at what advice the applicant might
have received and not for the Council to look behind it at what advice may
have been received in the determination of the subject application: those

matters, of course, may become the subject of consideration by annther
Jjurisdiction.

Submissions ware made by both parties on the matter of conirilulivns
being set aside in circumstances where a proposed residential propertyv had
frontage to a Main Road. However,such an ameliorating factor is not
applicable in the subject case.

The Court has noted that the respondent Council has receijved
contributions in respect of subdivisions along the Brothers Ridae, some 2
km south of Taylors Arm, and in the vicinity of Thumb Creek, some 17 km to
the north west of Taylors Arm, and that those funds have been placed in the
relevant trust fund. In viewing the locality, the Court noted the
relatively poor condition of the narrow and winding unsealed road that
extends some 10 kn to the north west from Taylors Arm to the subject site
and beyond that to the Burrapine Bridge and further towards Thumb Creek. As
indicated earlier that road is included in the road needs estimates and the
Court agrees with the parties that a substantial case has heen presented on
behalf of the respondent Council to warrant the consideration of cash
contributions being required of the applicant, to pay in part for road
access improvements as well as for local community facilities and active
open space areas in the Macksville catchment.

As to the reasonableness of those contributions, the Court has not

been persuaded by the applicant's submissions relating to the contemporary
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nature of the policies upon which the contributions are based or the
circumstances of negotiation which led to contracts being exchanged without
there being protection of the applicants' interests concerning development
consent. However, the Court would draw the applicants’attention to the
submissions by the respondent Council in that regard, as referred to
earlier; should there have been any oversight in the undertaking of
contractual arrangements, that is not a matter able to be considered
pursuant fo the powers of this Court as specified in s, 39 of the Land
and Environment Court Act, but that issue may be open to consideration in
another jurisdicticn,

Therefore the Court has concluded pursuant to s. 94 of the
Environmental Planning and Assessment Act and s. 39 (4) of the Land and
Environment Court Act, that the cash contributions sought by the respondent
Council pursuant tc Condition 10 of the subject development consent are
both fair and reasonable in the circumstances of the case.

Accordingly tha Court orders that -

1. The appeal be dismissed.

2. Development consent for Development
Application No. DA 820 granted by Nambucca
Shire Council on 22 May 1984 for the
erection of a rural dwelling subject to
Conditions Nos, 1 to 10 inclusive be
confirmed,

3. There be no order as to costs.

4, Exhibit B may be returned.

' e
{ 7

b L
G. Andrews
Nssessor
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Appeal No: 10052/85

IN THE LAND AND Heard by: Assessor G. Andrews

ENVIRONMENT COURT Decision date: 3i-i0-&5

OF NEW SOUTH WALES

ARTHUR CONVERY MYLREA,
DEBBIE ANN MYLREA,
SCOTT MYLREA,
DEPBIE JOY MYLREA and
WENDY ANNE MYLREA

NAMBUCCA SHIRE COUNCIL

JUDGMENT

This is an appeal to the Court pursuant to s. 97(1) nf the
Environmental Planning and Assessment Act, 1979, against the granting of
development consent subject to conditions by the respondent Council for the
erection of two rural worker's dwellings upon lot 4 DP 601358 Upper Newee
Creek, known as "Hilland", Soldier Settlers Road, Newee Creel via
Macksville.

The subject site of some 41 ha adjoins the intersectinn of Upper Newee
Creek Road and Soldier Settlers Road, having frontage to Soldier Settlers
Road on the west and a common boundary with Newee Creek on the east. There
exists on the site an old farm dwelling-house, a barn with garage and a

cempletsd e x E
substantially,new dwelling-house, heina one of the subject rural worker's
cottages as discussed later, all of which are occupied by the applicants

except that Debbie Ann Mylrea has recently moved away from the site.

The site is approximately & km from Macksville and 7 km from Nambucca
Heads, the route to Macksville being via lUpper Newee Creek Road and

Wirrimbi Road, and to Nambucca Heads either via Soldier Settlers Road and
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Gordon's Knob Road or via Wirrimbi Road and the 01d Coast Road. It is i<
zoned Non-Urban 1(a) under the deemed environmental planning instrument,
Interim Development Order No. 1 - Shire of Nambucca, gazetted on 16 June
1967, pursuant to the provisions of which c11. 12(4) and 12(5) provide for
the erection of rural worker's dwellings subject to development consent as
follows:-

“(4) One’'dwelling house may be erected on a parcel of 1and
referred to in sub-cl. (1)(a) for each 40 ha contained
within the parcel, provided that any dwelling-house
(hereinafter called "a worker's dwelling-house")
erected after the first dwelling-house has been erected
shall be only used to accommodate a person employed or
engaged in the use of the parcel for the purposes of
aariculture.

(5) Notwithstanding sub-cl. (4) a worker's dwelling-house,

which but for this sub-clause could not be erected, may
he erected with the concurrence of the Commission."

The respondent has adopted a Code for the Control of Workerk Dwelling-
houses pursuant to cl. 12 as described ahove, and effective as a
development control plan pursuant to s. 72 of the Environmental Planning
and Assessment Act, 1979, from 23 December 1923, as amended on 18 April
1984,

The Code indicates the range of information sought by the respondent
Council to assist its evaluation of applications pursuant to s. 90 together

with its requirements for contributions pursuant to s. 94 for each worker's
dwelling-house.

As the subject site is situated within the Nambucca Heads catchment,
the required contribution for public reserve and open space purposes as
adopted by Council on 18 April 1984 is $1,075 per worker's dwelling and the
contribution for up-arading of access roads and structures is $3.300 or a
fee as determined by Council from time to time. The open space
contribution is based upon the formula to supply 1.21 ha of active public
reserve for 1000persons assuming an occupancy rate of 2.1 persons per
worker's dwelling-house.

Development Application No. 714 dated 27 October 1983 for the erection
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of a worker's cottace hy'Scntt Anderson and Debhie Joy Mylrea was granted
consent by the respondent Council on 14 December 1983, prior to the

Council's adoption of revised s. 94 contribution rates, subject to the
following conditions:-

“(1) The development being carried out substantially in
accordance with plans submited to Council on 27th
October, 283 with the application for develnpmany
approval.

(2) Building Application being submitted to and approved by
Council prior to construction commencinag.

(3) Any stock loading race proposed to be constructed on
the subject property must be located on a site approved
by the Shire Engineer prior to construction.

(4) The dwellina house or any ancillary outbuildings,
sheds, etc. heing sethack a minimum of 20 metres from
the aliunment of Soldier Settlers Road.

(5) Vehicular access to the development site being to the
satisfaction and specifications of the Shire Engineer.
Attention is drawn to the need to contact Council's
Engineering Department to arrange an inspection.

(6) Payment into Council's Trust Fund of a sum of $700 as a
contribution in respect of the provision of open space
for active public reserves or the improvement or
embellishment of existing open space for such purpose.

(7) Public road up-grading contribution of $2.200 to he

4y

used for the up-arading of Newee Creek/Soldier Settlers
Road systems."
Development Application No. 715 dated 28 October 1983 for the erection
of a family worker's cottage by Debbie Ann Mylrea was also granted

consent on 14 December 1983, subject to conditions including Nos. (6) and
(7), similar to those quoted above in respect of DA 714,

The respondent Council's reasons for the impositien of the above
described Conditions Nos. 6 and 7 in accordance with the requirements of
Section 91 of the Eavironmental Planning and Assessment Act 1979, having

regard to the relevant provisions of ss. 90 and 24 are as follows:-

"To protec: the public interest.

To satisfy the provisions of Clause 12(4) and (5) of
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the Deemed Environmental Planning Instrument, 1.D.0.
No. 1, Shire of Nambucca.

The proposal will create a need for additional land for
active public reserve purposes assuming an occupancy
rate of 4 persons per house, one additional hoyse hased
on a formula of 1.619 ha pr 1,000 persons.

As the worker's dwelling-house will generate additiona)l
traffic in the locality Council has requested a road-
upgrading cortribution in proportion to the additional

need,"
On 13 August 198% the respondent Council declined the applicants'
requests for the deferment of payments in respect of Conditions Nos. (6)
and (7) of both Development Application No. 714 and 715.

In the meantime, Development Application No. 873 of 4 July 1984 for
the erection of a dwelling-house upon portion 244, adjoining the subject
land, by Debra Ann Mylrea was granted consent by the respondent Council on
11 July 1984 subject to conditions not including s. 94 contributions a- the
proposed dwelling was the first to he erected upon an existing parcel. The
intention of the latter application was to replace that previously
described as Development Application No. 715, However, the Court was
informed that Debra Ann Mylrea was unable to proceed with the erection of
the dwelling on portion 244 and consequently she wished to continue with
the proceedings relating to Development Application No. 715,

Arthur Convery Mvlirea and his wife, Wendy Anne Mylrea submitted
Building Application No. 84/235 on 31 July 1984 pursuant to development
consent No. 714 and obtained building approval subject to conditions on 21
August 1984. Condition No. 6 of the building approval is as follows:-

"6. Compliance with the requirements of the development
consent.”
Thereafter on 20 August 1984 the respondent Council received payment
of $4,000 being the contributions pursuant to Condition Nos. (6) and (7) of
development consent No. 7]4.

The Court notes that upon undertaking a view of the subject site and

its locality, the dwelling house subject to both development consent and
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building approval as described above appeared to be substantially

constructed and occupied, although not yet completed to final inspection
stage.

On 18 December 1984 the subject appeal was filed with the Court by the
applicant s in reference to the issues of Condition Nos. (6) and (7) in
the Notices:of Determination of Development Applications Nos. 714 and 715,

Evidence was given on behalf of the applicants by Mr A.C. Mylrea and
his son Mr Scott Anderson Mylrea, while on behalf of the respondent

Council, evidence was given by Mr J.G. Massey, Chief Town Planner and Mr
D.C, Walker, Shire Enagineer.

Mr Massey presented a comprehensive statement of evidence which
represented the nexus hetween a social study report prepared hy .G P
MclInnes Rigby, Planners Economic and Tourism Consultants in 1923, the
adoption of the Social Plan by the respondent Council on the propnsed
expenditures in the Nambucca Heads catchment, within which the suhject
land is located, and the respondent Council's condition that there be a
cash contribution of $700 per dwelling towards community reserves,
amenities and services, such contribution to be used for the estahlishment
and/or improvement of park recreation areas and community facilities in the
Nambucca Heads district.

Mr Massey's evidence addressed the necessary test for the application

for conditions now well established in the practice of this Court as
follows:-
(a) The condition mist be imposed for a plannina purpose;

(b) The conditron must relate to the development subject of
the appeal; and,

(c) The condition must he reasonahle,

Mr Massey discussed the Social Plan to show that:-

(a) The development proposed would increase the population
which in turn will place additional demands on the
Shire in meeting community facilities and services:
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(b) The Social Plan in formulating these catchment areas
has given consideration to the range and distribution
of urban services, (shopping, community and recreation
facilities), loca) topography and accessibility (road
network and movement patterns) to identify the
appropriate catchment areas and as a result established

the nexus between the development site and the public
reserve areas; and

(c) Council, in assessing the contribution, has taken into
account the Court's adoption of the Revay and Scott
formula and has applied it in the local context for
each catchment area by reference to the generally
accepted standard for actijve open space, recognising
that rural dweller's have sufficient space within their
own sites to cater for the passive needs.

In so far as the basis for a contribution rate of $700 was concerned,
it was conceded on behalf of the applicant that the respondent Council's
case was not in issue. However, the applicant did seek tn challenge the
reasonableness of applying the contribution rate to the subject application

having regard to the circumstances of the case.

Similarly, Mr D.C. Walker presented a comprehensive statement as to
the respondent Council's Rural Roads Needs Study which considered the
following matters:-

1. Population growth and destination in rural areas.
2.  Road needs.
3. Available Counci] resources,

4. Access road and structures needs estimates %84
1984/1993 and 1993/200].

55 Level of contributione and reasonableness.,
6. Contribution to be placed in trust fund.
7. Annual review of study.

8.  Definition of dwelling.

In summary, the report documented the proposed extent of access road

and structures development and their cost. After considering the financial

6
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resources available to Council, about one-third of the estimated cost was
proposed for contribution pursuant to the provisions of s. 94 of the
Environmental Planning and Assessment Act.

Mr Walker also tested the condition pursuant to the three steps
described earlier. As to the planning purpose, the same view is held by
the respondent Council about the growth in population placing additiona)

demands on the shire in meeting road access as in the case of community
facilities and services.

The proposed condition recommended by the study represented, on a per
dwelling basis, %3,300 for the period of 1984/1993 for 620 additional
dwellings and $3,700 per dwelling durinag the period 1923/2001 for an
increase of 905 dwellings.

The Council's pnlicy adopted on 2 July 1985 with effect from 19 July
19€5, requires all contributions to he held in a trust fund and used on the
work identified as benefitting the road system on which the dwelling is
constructed. In the subject caﬁp, sections of Wirrimhi Road, Gordon's Knoh
Road, Soldier Settlers Road and Newee Creek Road are proposed to he up-
graded, together with structures. the expenditure being estimated to he
$0.6 m in 1984/1993 and $0.6 m in 1993/2001.

The policy also states that a dwelling, descrihed as follows, will
attract a contribution:-

"(3) A1 newly subdivided rural lots on which a dwelling is
able to bhe erected:

(b) Dwelling-houses approved for ercctinn on existing
portions:

(c) Workers' dwellings:

(d) Each dwellino approved for erection on land is for
multiple occupancy:

but does not include lots previously suhdivided and
approved for dovelopment."

In examination lMr Massey advised that Council had considernd tha
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merits of the subject applications and that while in some circumstances the
amount of contribution might be altered, the Council did not agree to do so
on this occasion. He also explained that the contribution was based upon

likely to inhabit the now dwelling. Thus the contribution was based upon
an oaverage rate of occupation for the locality and its subsequent
application to the Nambucca Heads catchment having regard to the

programme of open space and community facilities adopted for that
catchment.

Mr Walker advised the Court that the sum of $3,300 contributed
pursuant to condition No. 7 for consent to Development Application Mo, 714
had already been applied to roadworks during 1984 for the partia) up-
arading of Wirrimhi Road which provides road access between the subject
site and Nambucca Heads. The contributions were included in a sum of
$7,700 transferred from the Trust Fund and applied to a total cost of
$182,700 for the construction of a sealed surface to the previously
unsealed road. The Eourt was informed of the menner of recording the
contributions paid into the trust fund and thejr reallocation to anneral
fund expenditures on roadworks,

As to the merits of the particular case, Mr Walker explained that the
amount of traffic is calculated by reference to the increase in  dwellina-
houses, similarly to the approach to open space and community facilities
and that amount is basned upen an average population per dwelling and car
occupancy, trip generation and experience in the Tocality. Mr Walker was
of the opinion that notwithstanding the fact that the Mylrea family
group proposed to live on the subject property in three separato dwellings,
he considered that each unit of the family would create additional road
trips for such matters as schanling, shopping and recreation, toacther with
external work trips. He noted that there was an increasing incidence of
travel to work from rural properties to local employment centreg hertause
those living on the farms could not be supported csolely from farm
production. Therefore Mr Walker concluded that improvement cfthe Nowp e

Creek/Soldier Settlers road system benefits the applicants

8
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He also indicated from his experience, that in the event of payment
of a s. 94 contribution for road access improvements being accompanied by
a letter indicating that the payment was made under protest, the Council
would return such a cheque until determination of any appeal on the
matter. In the subject case he was not aware of any such protest advice
having been received.

Mr A.C. Mylrea advised the Court that he owns the property in
conjunction with his wife and children having purchased the land late {n
1981 and then occupied the existing farm dwelling-house in January 1982,
Their objective was to establish the farm and to enable the whnle family to
develop its productior. \

At present Scott and Dehhije Joy Mylrea occupied the existing farm-
house with their three children while Mr A.C. Mylrea and his wife use the
latter house's facilities but otherwise reside in the dwelling under
constructinn as approved pursuant to Develapment Application No, 714 and
Building Application No, £4/235

Mr A.C. Mylrea stated that he had advised the Chief Building
Inspector, upon applying for releace of building plans that he was paving
the required s. 94 contributions of $4,000 under duress. The Court notes
that no records are available of such a claim either by letter from Mr
Mylrea or by note or minute held in the Council's records. The Court's
attention was drawn to the applicants' correspondence relating to the
deferment of payvment of contributions which was subsequently refused hy the

Council, as referred to carlier.

Mr A.C. Mylrea explained that his son Scott helps to farm the
property while he (Mr A.C. Mylrea) constructs the new dwelling as an awner.
builder. There is ahout 1 ha under cultivation for small crops presently,

together with some stock being grazed on the remainder of the property.

He also advised the Court that the two dwelling-houses were proposed

in lieu of extensions being made to the existing farm honse., A< jndicated

i =]
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earlier, Debbie Ann Mylrea has since moved away from the site, while Mr

A.C. Mylrea's wife Wendy works at the Macksville Hospital on a daily
basis.

Mr A.C. Mylrea estimates that it wil] take another two years to be
able to support the two families on the property, using the arable land
adjoining the creek-line for such crops as Kiwi-fruit in an area of
approximately 3 ha which will require two full-time persons to be emploved.

Mr Scott Mylrea described the work he undertook on the property and
confirmed that he and his wife and three children reside in the 0ld farm-
house while his parents 1ljve partly in the new dwelling under
construction and partly within the farm-house. He acknowledged the use by
the family of community facilities in Macksville and the Tikelihond of
further demands by the family for other facilities in due course. He also
acknowledged the role of the Council's social plan in providing a
programme for the development of such facilities.

It was submitted on behalf of the applicants that the dovelopment. of
the rural worker’s dwellings on the subject land would not create any
decline in amenity on the roads or affect the community services, and that
as the farm was beinc developed for the linea] family, they considered
that there would be nc more impact on the roads than when the family lived
in the one dwelling-house; additionally they considered that there was no
nexus between the contributinn sought and the development proposecd “~ b
undertaken on the site, only a generalised approach to the area as
described by the Council's staff., The applicants did not challenge the
respondent Council as to the general principles of the social plan
although they considered that there were some aspects of the future

provision of open space which were questionable.

The applicants also submitted that money spent on Wirrimbi Road was
not in accordance with the works programme which provided for the up-
grading of Soldier Settlers and Newee Creek Road systems.

In their opinion, the circumstances of their settlement on the subject

10
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property were such that it was simply a matter of personal socia) advantane
for three dwellinas to be located on the property rather than creating an
extended single farm dwelling-house within which the various units of the
family could reside. Therefore they considered that aspect of sett]lement
was different from three separate equivalent lots, insofar as the
development was likely to place demands on the community's services and
access routes. They also consider thqt Council should have taken into
account the time required to phase-in the horticultural development on the
better quality agricultural land in the vicinity of Newer Creek,

As to the question of whether the applicants were still acarioved in
respect of the conditions of consent attached to Development Application
No. 714, as a consequence of procecdina to obtain buildina approval and
erecting the approved dwelling, it was submitted for the applicants that
following an unsuccessful application to the Council to achieve deferral of
payment of contributions pursuant to s. 94 of the Environmental Planning
and Assessment Act 1979, Mr A.C. Mylrea did say to the Chief Health and
Building Inspector, prior to uplifting the approved building plans, that
he was paying the contributinns under protest. As previously noted, *here
is no official record of such a protest having been lodged hy the
applicants.

Accordingly, the applicants submitted that their present application
to the Court properly sought the deletion of condition 6 and 7 from the
conditions of development consent for development applications 714 and 715,

It was submitted nn hehalf of the respondent Council that the only
merit issue in respect of both applications was the reasonahlennss of the
conditions seeking financial contributions. In that regard, the respondent
Council considered that the applicants not only conceded the substance of
the basis for determination of contributions by reference to the social
plan and the rural roads needs study, but also acknowledeed the likely use
of the and new facilities by their families, being typical of the
increasing population of the Shire as discussed in the social plan. The
Council does not view the applicants as being "not newcomers"srather they

e

represent the very people the Counci) expects Lo seek to use those

Tl
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facilities in the Nambucca Heads catchment,as described in the social plan
and the road needs study.

Insofar as there i5 required to be a reasonahle nexus betwern the
circumstances of the subject development and any condition requiring a cash
contribution pursuant to s. 94, the respondent Council considers that its
evidence is satisfactory in that regard and reveals a direct quantifiable
benefit for the applicants.

As to the question of the applicants being dissatisfied with the
consent conditions in respect of Development Application Nn. 714 it was
submitted on hehalf of the respondent Council that at 20 Auqust 1924 the
applicant was not dissatisfied because upon payment of the required
contributions when up-lifting the building plans, the applicants had
effectively complicc with the development consent and were no longer
dissatisfied. The respondent Council drew upon the decisions in Bryson
Industries Ltd v Sydney City Council (1963) 8 LGRA 395 and Parramatta City
Council v Travenol Laboratories Pty Ltd (1972) 35 LGRA 362 as relevant
authorities on this aspect,

The respondent Council submitted that the Court was entitled to
conclude that the applicants had paid the contributions hecause that was
necessary in order obtain the plans and build the house, thereby complying
with the development consent. If the monies had been paid under protest it
was submitted that the respondent Council would not have accepted the

money and would have required a decision on appeal before concluding the
matter.

Alternatively, it was submitied that the applicants were estopped from
exercising their right of appeal by havina paid the contributions but not
telling the Council that they were preserving their rights of appeal in
respect of those payments. Thereafter the Council had spent the
contributed funds on the programmed works and accordingly the conditions

could not now be challenced in respect of Development Application Nn, 714,

The circumstances of the subject application 2re considered to
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different from those distinguished in Bankstown Municipal Council v White

(1963) 10 LGRA 125, as discussed in Parramatta City Council v Traveno)

Laboratories Pty Ltd, earlier referenced. 1In that matter 3 notice of

appeal was lodged aga<nst a condition requiring a monetary contribution for
public garden and recreation space pursuant to s, 333(2) of the Local
Government hct, 1919 as amended, pursuant to a subdivision appliratsnn
Thereafter, and before tho hearing of appeal, the appellant paid the sum in
question under protest. the Council delivered all the necessary p]éna and
certificates to the appellant. the subdivision was reaistered with the
Registrar General and all the allotments in the subdivision sold. His
Honour, Hardy J held that in the circumstances the appellant had not lost
her right of appeal. That case is different from the present case in that
while the applicants initially wished to defer payment of the contribution
and may have been miaded to regard the payment thereafter as being in
protest or under duress, insufficient evidence is availahle to persuade the
Court that the respondent Council could reasonahly have understood that it
had been notified of those circumstances.

The Court also rotes that in his conclusion to Parramatta City
Council v Travenol Laboratories, His Honour Waddell J observed as follows:-

"There must bhe many cases, where the impositinn of a
condition is all that is in contest between an
applicant and a Council in which the proper and
convenient course to follow would be to permit the
development in question to procecd immediately and
leave the justification for the condition to he
determined later on appeal. To follow such a course
would often prevent financial loss to the land owner,
be in the puhlic interest, and be a responsible
exercise of lncal government power,"

Therefore the Court has concluded that if the applicants were
aggrieved prior to erecting the dwelling pursuant to Development
Application No. 714, it would have been reasonahle for them to have
notified the respondent Council accordingly in order that the Council could
have considered what steps it might have wished tn have taken in respect of
the contributions, such as holding the monies in a trust fund but not
expending them until the outcome of the appeal. MNotwithstanding the plea
on behalf of the applicants, the Court is of the opinion that appropriate

13
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communications were not undertaken between the applicant and the Council.
The Court is of the opinion further that in respect of that part of the
application before the Court relating to Development Application Na. 714
the applicants are nat aggrieved. However, in the event of there being a
contrary view in respect of this point of law, the Court intends to
consider the questions of merit of the latter described application as if
the applicants are agcrieved, as they now state, insofar as the conditions

of consent are in dispute, with reference to both Development Applications
No. 714 and 715,

In the matter of Building Owners and Managers Association of Australia
Ltd v Sydney 'City Courcil,Appeal No. 40024/83, His Honour Cripps J, in his
judgment of 2 April 1984, discussed the principles of financial
contributions in respect of development applications, as follows:-

"“The circumstances entitling a council to require a
monetary contribution in the administration of planning (or
environmental) laws, has been the sthprt of a great deal of
litigation. The gene~al nature of council's powers was defined
by Walsh J. in Allen Commercial Constructions Pty Limited v.
North Sydney Municipal Council (1970) 20 LGRA 208 at 216, with
which Barwick CJ, Menzies and Windeyer JJ agreed, as follows:

“In accordance with a well-recognised rule,
cl. 40(1) ought to be understood (quite aparf
from the limitation contained in its opening
words) not as giving an unlimited discretion
as to the conditions which may be imponsed,
but as conferring a power to impose
conditions which are reasonably capable of
being regarded as related to the purpose for
which the function of the authority is being
exercised, as ascertained from a
consideration of the scheme and of the Act
under which it is made. This purpose may be
conveniently described, in accordance with
the expression used by Lord Jenkins in
Fawcett Properties Limited v. Buckinghan
County Council [19RT] AC 636 at 684, as beina
‘the implementation of planning policy',
provided that it is borne in mind that it is
from the Act and from any relevant provisions
of the ordinance, and not from preconceived
general notion of what constitutes planninag,
that the scope of planning policy is to he
ascertained".

In Newbury District Council v. Secretary of State for

14
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the Environment [1981] AC 578, the House of Lords was concerned
with a consent for the use of two war-time hangars as warehouses
on conditions that the buildings were removed at the expiration
of a stated period. The authority for the imposition of
conditions was s. 29(1) of the Town and Country Planning Act
which provided, relevantly:

"Where an application is made to a local
planning authority for planning permission,
that authority in dealing with the
application, shall have regard to the
provisions of the development plan so far as
material to the application and to any other
material considerations, and (subject to
section 41, 42, 70, 77 and 80 of this Act)
may grant planning permission, either
unconditionally or subject to such conditjons
as they think fit ... .™ (Emphasis mine.,)

Their Lordships reviewed the relevant authorities and
concluded as follows:

1. The observation of Lord Denning in Pyx Granite Company
Limited v. Ministry of Housing and Local Government [196K ]
1 08 554 at 572 was correct, viz.:

"Although the planning authorities are aiven
very wide powers to impose 'such conditions
as they thinrk fit', nevertheless the law Says
that those conditions, to be valid, must
fairly and reasonably relate to the permitted
development. The planning authorities are
not at liberty to use their powers for an
ulterior object, however desirable that
object may seem to them to be in the puhlic
interest".

2. That the three tests for validity of a condition wore:

(i) It must be for a planning purpose or relate to a
planning purpose;

(i1) It must fairly and reasenably relate to the subject
devel opment | and

(i11) It must be such as a reasonable pPlanning anthority,
duly appreciating its statutory duties. could have
properly imposed.

(See also R.V. Hillingdon; London Borough Council ex parte Royco
Homes Limited [1974] QB 720 and Hall ang Company Limitcd v,
Shoreham-by-Sea Urban District Counci] 19647 T WILR 73a0.)

The concept of reasonableness referred to in the third
test i1s that expounded in Associated Provincial Picture Houses
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Ltd v. Wednesbury Corporation [1948] 1 KB 223 at 229, V.e. that a
condition will be invalid if it is "so clearly unreasonable that
no reasonable planning authority properly could have imposed it",

When administering the planning and environmental laws
of the State, a council is entrusted with a discretion whether to
grant development consent and to impose such conditions as it
considers appropriate. The ambit of jits discretion is, however,
to be found in the planning and environmental legislation.
Relevantly, it is to be found in s. 90, s. 91 and s. 94. In my
opinion, a council may not adopt a rule or policy disabling
itself from exercising its discretion in individual cases and may
not adopt a rule or policy inconsistent with its statutory
obligations and duties. Even if the policy can be said to relate
to a subject identified by the relevant legislation, a council
may not adopt a rule that that policy is to be applied in every
case without regard +to individual circumstances.

Sections 20, 91 and 94 relevantly provide:

90 (1) 1In determining a development
application, a consent authority shall take
into consideration such of the following
matters as are of relevance to the
development the subject of that development

application:-

(a) the provisions of-

(i) any environmental planning
instrument ;

(i1) any draft environmental planning
instrument that is or has been
placed on exhibition pursuant to
section 47(b) or 66(1)(b);

(iii) any draft State environmental
planning policy which has heen
submitted to the Minister in
accordance with section 37 and
detaijls of which have bheen
notified to the consent
authority; and

(iv) any development control plan in
force under section 72,

applying to the land to which the
development application relates,

(b) the impact of that development on
the environment (whether or not the
subject of an environmental impact
statement) and, whore harm to the

16
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environment is Tikely to be caused,
any means that may be employed to
protect the environment or to
mitigate that harm;

() Ts

(d) the social effect and the economic
effect nf that development in the
locality;

- e

(0) the existing and likely future
amenity of the neighbourhond:

(Pl
() the circumstances of the case;
(r) the public interest; .., ",

Section 91 deals with the grant of development consent
and the power to jmnoce conditions.

91(3) provices:

"A  conditicn may be imposed for the purposes
of subsection (1) if ijt-

(a) relates to any matter referred to in
section 90(1) of relevance to the
development the subject of the consent:

(h) s authorised to be imposed under
section 94",

Section 94 provides-

"(1) Subject to subsection (2), where 3
council, being the consent authority, is
satisfied that a development, the subject of
a developmen* application, will or js likely
to require the provision of or increase the
demand for public amenities, and puhlic
services within the area, the council may
grant consent {n that application subject tn
2 condition requiring-

(a) the dedication of land free of cost: or

(b) the payment of a monetary contributinn,
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or both.

(2) A condition referred to in subsection (1)
shall be imposed only-

(a) where an environmental planning
instrument identifies a likely increased
demand for public amenities and public
services as a consequence of the carrying
out of development in accordance with
that instrument and stipulates that
dedication or a contribution under
subsection (1) or both may be required as
a condition of any consent to that
development ; and

(b) to require a reasonable dedication or
contribution for the provision, extension
or augnentation of the public amenities
and public services mentioned in that
subsection.

(3) The council shall hold any monetary
contribution in trust for the purpose for
which the payment was required and apply the
money towards providing public amenities or
public services or both within a reasonahle
time and in such a manner as wil] meet the
increased demand for those amenities or
services or both.

(4) Land dedicated in accordance with a
condition imposed under subsection (1) shall
be made availahble by the council for the
purpose of providing public amenities or
public services or hoth within a reasonable
time,

(7) Subsection (2)(a) does not apply in the
case of a deemed environmenta) planning
instrument.

n
.. 0

As these sections make clear in terms, the power of a
council to impose a monetary contribution depends upon the
establishment of a direct connection between the development the
subject of the contribution and the works, activities, services
or amenities for which the contribution is claimed. Whether
section 94 is the exclusive code for the imposition of monetary
contributions need not be determined in these proceedings. But
where a contribution is sought for the provision of a "public
service", within the meaning of s. 94, the requirements of that



Appeal No: 10052/85%

section must be met, in my opinion, before such a contribution
can be lawfully exacted.”

The Court is satisfied that Conditions Nos. 6 and 7 attached to
consents for development applications Nos., 714 and 715 are for a planning
purpose, this matter not being in issue between the parties, insofar as the
Social Plan and Rural Roads Needs Study have identified the financial
programme associated with the provision of open space for active public
reserves and the improvement or embellishment of existing open space for

such purpose and the upgrading of public roads in relevant areas of the
Shire. '

The Court is also satisfied after considering the evidence and
submissions of both parties that the contested conditions fairly and
reasonably relate to the subject development, being an increase in
dwelling-houses over and ahove the initial settlement of the farm, as a
consequence of which it may be reasonably assumed that the occupants will
seek to satisfy a range of nends through the use of community facilities
and open space as well as increasing the use of the public road systom in
the locality of the development.

The Court has nat heen persuaded by the applicant that the reference
in condition 7 to "wpgrading of Newee Creek/Soldier Settlers Poad systems"
excludes Wirrimbi Road insofar as that road provides access hetween hoth
Nambucca Heads and Macksville 1o the subject site, hy inter-connection with

Soldier Settlers Road and Newee Creek Road.

The Court is further satisfied that the financial implications of the
Council's policies relating to the provision of improved rural roads and
the development of community facilities and open space had regard to public
interest in those policies and the varying expenditures anticipated in
particular localities of the shire. Accordingly the Court has nnt hoen
persuaded that the conditions disregard the circumstances nf settlement
submitted by the applicant as warranting the payment of na contributinne

because of a lineal family, albeit extended, being proposed for residence
in the three dwellings.
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The Court has concluded pursuant to s. 39(2) that acting as a
reasonable planning authority, duly appreciating its statutonryv duiies,
conditions 6 and 7 can be properly imposed in reference to the erection of
additional dwellings on the subject land. The Court is mindful of the fact
that although the applicants may be confident of the numbers of persons now
resident and about to be resident on the subject site, such ownership
and/or tenancy leading to residential use of the site may change in time.
This is readily evidert in the experience of the Shire of Nambucca and well
documented in the studies of rural-residential development along the North
Coast of NSW, necessitating reasonable estimates of demand for access.
recreation and community facilities for which an average occupation per
dwelling and contribution per dwellinag represents the only reasanable hasis
of contribution, provided that local/district variations have heen taken

into account as already described in this particular matter.

Therefore, the Court has concluded pursuant to ss.20, 21 and 94 of
the Environmental Planning and Assessment Act, 1979 and s. 39 of the Land
and Environment Court Act, 1979, that Condition Nos. 6 and 7 attached to
the consents for development applications Nos. 714 and 715, are fair and
reasonable and that on that basis the appeal must fail. The Court also
notes that as the contributions required in the latter consents have been
paid and partially applied already by Council to budgetted facilities, it
would be unreasonable to increase the rates of contributions to those
applying now at the time of the Court's decision.

Accordingly the Court orders that:-

1, The- appeal be dismissed.

2 Development consent in respect of
Development Application Nos. 714 and
715 for the erection of dwelling-houses
subject to Condition Nos. 1 to 7 for
each consent, as granted by Nambucca
Shire Council on 14 December 1233, he
confirmed.

£ There be no order as to costs.

Fl

G. Andrews,
ASEESSOR,
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(0427) (NSW) LAND AND ENVIRONMENT COURT
Silverton Limited v North Sydney MC Bignold N R, Senior
Assessor No 10185/81 23 July 82, 23 August 82.

The Applicant appealed to the Court about development and
building applications for the erection of a residential flat
building comprising 6 residential floors over basement park-
ing on land at Falcon Street, North Sydney.

The Court had previously considered a development appeal
by the same Applicant for the same premises involving a
proposed residential flat building of 8 residential floors over
basement parking. Whilst the Court dismissed the previous
appeal, the Court had stated it would be prepared to approve
the building subject to certain matters — with which the
current application complied. The matters determined in the
case were: the effect of the previous Court decision; the
relevance and weight to be given to the Respondent’s draft
LEP and its residential flat building code; whether the
proposed development would adversely affect the environ-
ment and amenity of the locality; and costs.

HELD: The council was not bound to give effect to the
Court’s previous expression of opinion nor did the Court
consider that that matter was very relevant as a “circumstance
of the case™ (s39(4)); nor in this casc was therc issue estoppel;
the case was fully reconsidered by the Court).

The draft LEP had been with the DEP for some 18 months; it
generally imposed and would impose on the subject property
a 2 story height limit for residential flat buildings. In view of
the uncertainty of the future of the draft plan and the doubtful
soundness of the contents concerning controls on develop-
ment in residential zones and on the subject land in particular,
the existence of the draft LEP provided no reason for refusing
consent to the proposal.

The provisions of the residential flat code of the council did
not justify refusal of development consent: this was partly on
the same basis as the decision on the draft LEP, partly on the
basis of “inflated reliance™ on the influence of the code by the
Respondent (see Hooker Home Units v North Sydney
Council2] LGRA 101) and the numerous reviews of the code
which did not inspire confidence in the code’s contents. The
June and October 1980 decisions about the code did not
appear 10 be soundly based or substantiated, particularly
regarding the subject land.

The Court adopted the approach of Else-Mitchell J. in
Rommell & Associates v North Sydney Council23 LGRA 99
and concluded that the proposal was compatible with the
mixed scale of development making up the overall character
of its surroundings, and with the urban design features of its
street boundaries; the proposal is harmonious with the
environment and character and amenity of the precinct and
with the civic and urban design features of the locality and the
scenic and landscape qualities of the locality.

There would be no significant effect on the operation of traffic
in the street system, the traffic options had not been exhausted
and the relevant government bodies had no objection to the
proposal.

There would be no unreasonable interference with the privacy
of nearby residents; the alternative of townhouses on the site
would mean there would be buildings closer to the boundary
of the property; there was no real question of overshadowing

¢NTAL LAW REPORTER

and the l-h|l.'l.'ll\l11 ol the s 342 2 obpectors was not stthstant-
lated.,

On the basis of evidence ol Lick ol compinable sites and of the
special atiributes of the subject site for medium to high rise
development (site arca and location adjoining the expressway)
and having regard to the dratt LEP approval of the prupus'u]
would not create an adverse precedent tor the locality,

The Court apphied MeDonald Industries v Sydney City
Council and Geoffrey Twihill & Associates v l\’u-rir!g-gt;‘f
ﬁl'hmi('ipuf Council i the questions of costs: exceptional
circumstances were imvolved i the history of the development
application. including the previous appeal with the same
parties. same site, similar development proposal and substan-
tally the same plannming issues. In particular, the aspect of the
previous decision which formulated the modified develop-
ment proposal which the Court “would be prepared to
approve™ and to which this development application con-
formed was o special circumstance. As the reasons for the
Respondent’s determimation of the development application
were virtually identical 1o its reasons for retusing the original
appheation. the Applicant had suceeeded in demonstrating
“excepuonal circumstances™. (BW) \
Appeal allowed and Respondent to pay Applicant’s costs.

KEYWORDS: Draft LEP/code/amenity/previous decision/
costs.
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[SUPREME COURT OF NEW SOUTH WALES (COURT OF APPEAL)]

LEICHHARDT MUNICIPAL COUNCIL v. DANIEL CALLAGHAN
PTY LTD

[HuTLEY, GLASS AND SAMUELS JJ.A ]
Aug. 14; Sept. 4, 1981.

Development application — Residential flar building — Whether building
contained more than four floors or more than three storeys — Meaning
of “storey” — Whether question of law — Proper order for Court of
Appeal — Land and Environment Court Act, 1979 (N.S.W.) s. 57 —
Leichhardr Draft Planning Scheme Ordinance, cl. 51.

The Land and Environment Court Act, 1979 (NS.W.), s. 57 provides for an
appeal from the Land and Environment Court to the Supreme Court (Court of
Appeal) on a question of law. Section 57(2) provides that on the hearing of an
appeal the Supreme Court shall remit the matter to the Land and Environment
Court for determination by the Land and Environment Court in accordance with
the decision of the Supreme Court or make such other order in relation to the
appeal as seems fit.

By virtue of an interim development order development within the Municipality
of Leichhardt was governed by the Leichhardr Draft Planning Scheme Ordinance
which defined the word “storey” as:

““A floor other than a floor

(a) used principally for storage; or

{b) used wholly or partly for parking.”

The term “floor” was not defined.

Clause 51 of the draft ordinance prohibited, within the relevant zone. the erection
of a building either containing more than four floors or more than three storeys.

The respondent sought consent to the erection of a building comprised of seven
levels at the southern end and five levels at the northern end. The proposed building
was stepped back against a cliff face so that there was no part of the building which
rose from the ground in a vertical plane for a distance of more than three storeys. The
Council refused the application and the applicant thereupon appealed to the Land and
Environment Court. In that Court the question arose as to whether the building
contravened cl. 51 of the draft ordinance, as containing more than three storeys.
Cripps J. held that it was proper to count the number of storeys in any particular
vertical plane and that, so counting, the building was a three-storey building only. He
granted development consent. The Council appealed to the Court of Appeal and,
upon the hearing of the appeal. the question arose as to whether the Court of Appeal
had jurisdiction. it being contended on behalf of the respondent that the matter
determined by Cripps ). was one of fact and that no appeal lay from such decision to
the Court of Appeal. :

Held: (1) The question whether the building was prohibited by cl. 51 involved two
steps. First, the Court had to determine the proper construction of the clause and, in
particular, the meaning to be assigned to the word “storey™.

Hope v. Bathurst City Council (1980) 41 L.G.R.A. 262 and Australian Gas Light
Co. Ltd. v. Valuer-General (1940) 40 S.R. (N.S.W.) 126, referred to.

(2) The second question is whether the proposed development fell within the
ordinance description, properly interpreted, of prohibited buildings. This is a question
of fact.

(3} As the first of the two relevant questions was one of law the Court of Appeal had
jurisdiction to entertain the appeal.

® =2
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(4) The proposed building was a building containing more than three storeys.

(Per Hutley J.A.) A building does not cease 1o be a seven-storey building because
the various levels are stepped back.

{Per Glass J.A.) The number of floors or storeys in a building should be ascertained
not by counting the number of different levels in it but by counting the number of
levels of approximately similar floor area ranged above the ground floor in a vertical
plane and incorporated in its structure and then adding one. It is immaterial that the
levels are not themselves in a single vertical plane. There are not two storeys because
of a merely internal change in level within what appears externally to be a single
storey.

(Per Samuels J.A.) The word “floor” means an interior level forming part of the
structure of the building. The number of floors may be ascertained by counting the
number of different interior levels.

(5) (Per Hutley and Samuels J1.A., Glass J.A. dissenting) As the proposed
development was prohibited by the interim development order the matter ought not to
be remitted 1o the Land and Environment Court. Rather, the orders made by the
Land and Environment Court should be set aside and in lieu thereof it should be
ordered that the appeal to that Court be dismissed.

APPEAL.

This was an appeal by a council to the Court of Appeal against a decision
of the Land and Environment Court (Cripps J.) allowing the appeal to that
Court by the respondent against refusal of development consent. The facts
are set out in the judgment. =

Murray Wilcox Q.C. and P. D. McClellan, for the appellant.

T. F. M. Naughton and Miss W. L. Robinson, for the respondent.
Judgment reserved.

Sept. 4.

‘Hurrey J.A. This is an appeal from a decision of Cripps J. in the Land
and Environment Court giving developmental consent to the erection of a
building in the Municipality of Leichhardt. The Court has jurisdiction only
to entertain an appeal on a question of-law and the first submission of the
respondent was that the issue decided by Cripps J. was one of fact and,
therefore, no appeal lay.

The respondent submitted plans for the construction of a building or
buildings on the waterfront, the structure following the contours of a cliff
leading down to the waterfront.

Among the objections made by the Council to the application for
developmental consent were the terms of cl. 51 of the Leichhardt Planning
Scheme Ordinance objecting to giving consent on the ground that it was a
building either containing more than four floors or more than three storeys,
both of which were prohibited. A “storey” is defined in the ordinance as:

*“a floor other than a floor

(a) used principally for storage; or

(b) used wholly or partly for parking.”

It is clear from the terms of his Honour’s judgment that he had to
construe the meaning of cl. 51. It is clear that this involves a construction of
the whole ordinance. Indeed, argument for the respondent relied in part
upon the terms of cl. 52, as contrasted with cl. 51. The construction of a
written instrument involves a question of law, even though questions of fact
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may also arise. The question being whether on the true construction of the
whole of the ordinance, and, in particular, whether the proposed structure in
this case comes within the prohibition in cl. 51, in my opinion, involves a

question of law and the challenge to the jurisdiction of this Court is

unfounded.
In construing cl. 51, his Honour said that it was “clearly concerned with

the height requirement”. If this is accepted, the question still arises as from
whence the height is to be considered. From the waterfront, it is apparent

from the plans that this would be a seven-storey building. It does not, in my
opinion, cease to be such a building because the various levels are stepped
back. His Honour said:

« . the design of this building is such that the front walls of the units
on the fourth level are in line with the rear walls of the units of the first
level and the front walls of the units at the fifth level are in line with the
rear walls of the units of the second level and so on. Adopting the

of the Department of Environment and Planning and the

approach
approach adopted by all experts in this matter 1 have concluded this is 2

three storey building.”
The construction of an ordinary word such as “storey” is not a matter of
expert evidence. The word is not a technical one, except 10 the extent that it
is defined in the ordinance itself; that definition does not bring any technical
term into play, the word “floor” itself being an ordinary English word.

The Leichhardt Draft Planning Scheme Ordinance is not something which
Department of

is drafted for the benefit of the technical experts in the
Environment and Planning; where it uses terms of common parlance, it
presumably uses them in the way they are ordinarily understood, except
where specially defined. It would be strange if the eloguent pleas which are
daily pouring from the lips of law reformers that the law should be expressed
in plain language had not been heard by the draftsmen of environmental
plans which are to be put into the hands of the ordinary citizen to be acted
on by him at least in the first instance without technical assistance. This is
one field of law in which verbal technicality has no parl. Though his
Honour said that this structure “could not, in my opinion, be described as a
seven-storey development,” 1 am quite unable to see it could be described in
any other terms. In my opinion, the appeal should be allowed, as the
development is prohibited

The appeal to this Court is solely one of law. 1 am of the opinion that the

judgment under appeal contains errors of law, in that the construction of

cl. 51 of the Leichhardr Planning Scheme Ordinance Was erroneous. The
application was for development consent, the plans show what was intended.
On the construction of the application and the ordinance which 1 favour, the
appeal to the Land and Environment Court should have been dismissed,
despite the “overwhelming town planning considerations favouring this
development”, to quote the judgment of Cripps J.
The powers of this Court are set out in s. 57 (2) of the Land and
Environment Court Act, 1979, which reads as follows:
«On the hearing of an appeal under subsection (1) the Supreme Court

shall —
(a) remit the matter t0 the Court for determination by the Court in

accordance with the decision of the Supreme Court; or

i
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Johnson’s Bay on the eastern boundary and rises from southeast to
southwest. It also has a cliff running through the middle in a north-south
line. The proposed structure to be stepped back into the rising land would
contain seven levels at the southern end and five levels at the northern end.

The appellant Council refused the development application upon the
ground, inter alia, that the proposed building contravened the provisions of
cl. 51 of the Leichhardt Planning Scheme Ordinance which reads as follows:

“(1) This clause applies to buildings used as dwelling-houses or
residential flat buildings.

(2) A building containing more than 4 floors shall not be erected.

(3) A building containing more than 3 storeys shall not be erected.”
Floor is not defined but cl. 3 of the ordinance defines storey as follows:
“‘storey’ means a floor other than a floor —

(a) used principally for storage; or

(b) used wholly or partly for parking;”.

The plans showed that the building was so designed that the front walls of
units on the fourth level were in line with the rear walls of the units on the
first level. The same position applied mutatis mutandis to the units on the
fifth level in relation to the second, the sixth in relation to the third, the
seventh in relation to the fourth. In other words there was no part of the
building which rose from the ground in the vertical plane for a distance of
more than threé storeys. Having regard to these matters the learned judge
held that the building for which the plans provided was a three-storey
building and did not offend against the prohibition contained in cl. 51 of the

. ordinance.

The appellant submits that the subject decision involved legal error. The
respondent submits first that the question decided by his Honour was one of
fact from which no appeal lies and second that if a question of law was
involved his Honour fell into no error. .

The Land and Environment Court in determining the appeal was
excr;ising an original jurisdiction to hear and determine the developer’s
application for consent: Randwick Municipal Council v. Janlz Constructions
Pry Ltd (1976) 35 L.G.R.A. 70. To do so it was required inter alia to decide:

(1) what was the proper construction of the prohibition contained in cl. 51
and in particular what meaning should be assigned to the word storey?

(2) whether the proposed structure fell within that prohibition properly
construed.

The first is a question of law although it may incorporate a question of
fact as to the meaning of an ordinary English word, Hope v. Bathurst City
Council (1980) 41 L.G.R.A. 262, at pp. 266, 267; Australian Gas Light Co.
Lid v. Valuer-General (1940) 40 S.R. (N.S.W.) 126, at p. 137. Nevertheless
the ultimate question of construction posed by cl. 51, viz. to what kind of
buildings is the prohibition directed, is a question of law.

The next question for his Honour was whether the proposed development
fqll_vyithin the ordinance description of prohibited buildings. There has been
division of opinion as to whether a conclusion, when the facts are fully
found, that a state of affairs falls inside or outside a statutory description is
one of law or fact: Mattinson v. Multiplo Incubators Pry Ltd (1977)
1 NS.W.LR. 368, at p.372. In Hope v. Bathurst City Council (1980)
41 L.G.R.A. 262, the High Court has decisively favoured the latter view.

G- et VR
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The conclusion of Rath J. was not displaced because in deciding a question
of law he came to the wrong conclusion. It was set aside because in deciding
a question of fact he came to a conclusion which was not reasonably open
on the facts which he had found. It was a finding of fact which was wrong
in law, Australian Gas Light Co. Ltd v. Valuer-General (1940)
40 S.R. (NS.W.) 126, at p. 138; Federal Commissioner of Taxation V.
Broken Hill South Ltd (1941) 65 C.L.R. 150, at p. 160; New South Wales
Associated Blue-metal Quarries Ltd v. Federal Commissioner of Taxation
(1956) 94 C.L.R. 509, at p. 512. Of course if more than one conclusion is
open on a given set of facts the conclusion reached is a finding of fact which
is in law unimpeachable, Hope v. Bathurst City Council (1980)
41 L.G.R.A. 262, at p. 348. The difference between a wrong decision of a
question of law and a decision of a question of fact which is wrong in law is
no mere quibble. It is proper to describe a jury verdict which has no support
in the evidence as wrong in law although no questions of law are confided to
the decision of jurors. Further, if it were true to say that, once the facts are
found, the conclusion whether they fall within a statutory description is a
conclusion of law it would be possible to appeal by way of stated case
against every decision rendered in the Workers' Compensation Commission.

It is important I believe not to allow these two questions viz. the legal
question of interpreting the ordinance and the factual question of classifying
the proposed development to be telescoped into one. This is what happens if
upon an examination of the plans the inquiry is framed so as to ask: Is thisa
building containing three or more than three storeys? The question so put
cannot be answered without first deciding what is the meaning of storey and
floor in the prohibition. If this first question is elided from consideration, a
conclusion of fact is being reached by applying a concealed first premise
being one of law which has not been examined.

Before recording the competing submissions made for appellant and
respondent on the question of construction, it is useful to note how cll. 51(2)
and S1(3) interact with the definition of storey and the absence of a
definition of floor. They collectively prohibit, it seems to me, the erection of
any building which contains more than three storeys (not counting parking
floors and storage floors) or which contains more than four floors (counting
parking or storage floors). So although floor and storey are defined 1n
relation to each other they are not defined in relation to the building which
contains them. It is forbidden to have more than a certain number of them
within the building but how you reckon the number contained in a building
is left undefined.

Upon the construction question of how you calculate the number of floors
or storeys in a building the contentions ranged in opposition were as follows.
The Council submitted that his Honour fell into legal error when he refused
to construe the words storey and floor as synonymous with floor level.
According to this approach one simply counts the number of different
horizontal levels in the building and this yields the number of floors or
storeys. Reference was made to a judicial observation that “a floor is the
lower surface of an enclosed space™ Sullivan v. Hall Russell & Co. Ltd
(1964) S.L.T. 192, at p. 193. So it was implied that you simply count the
number of enclosed spaces. But this could not be right since it would yield a
number of different floors on the same horizontal level. For the respondent
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it was submitted that no error was disclosed because storey meant a level
superimposed vertically upon another level. Its counsel referred to the
Shorter Oxford Dictionary which defines storey as meaning “each of the
stages or portions one above the other of which a building consists” and
submlll_ed that the test to be applied upon the proper construction of the
a;tapﬁ.}s “how many storeys above ground does the building rise at any

int?

T}?e }\'ord storey, it seems, is always used to denote a structural feature of
a bulid‘mg. Floor, on the other hand, is sometimes used in that sense but at
otht_zr times denotes merely a feature of an enclosed space. It is clear that the
ordinance uses floor in the former sense. So the problem in point of
construction is to decide what meaning the terms floor and storey bear in a
clause which says that a building may not contain more than a certain
number of them. I do not think that the prohibition is simply directed to the
numb;r of horizontal levels in the building. I think that it is directed to those
levels in lhc building which form part of its structural unity as a building. A
house which to an external viewer has one storey only may be so desigﬁcd
that in some rooms on the ground floor the floor level is higher than in
mher;, I go not believe that it would accord with ordinary linguistic usage to
describe it as a two storey house. This suggests to me that one determines
lhe number of floors or storeys in a building not by counting the number of
d}ffgrcm levels in it but by counting the number of levels of approximately
similar floor area ranged above the ground floor in a vertical plane and
incorporated in its structure and then adding one. I would stress ground
floor and not ground. If a building has six levels vertically superimposed
above each ollhcr and three of them are below ground level it would
according to this construction be a six-storey not a three-storey building.

On the other hand I see no reason why a building containing two floor
levels, one sup_en_mposcd vertically on top of the other, would cease to be a
two storey building because those horizontal levels do not coincide in the
vertical plane. In other words one storey may be stepped back on the storey
bclp\.\:r. So I would construe cl. 51(3) of the ordinance as if it read: “No
building shall be erected which contains more than three levels which form
part of its strgctural unity and are vertically superimposed upon each other
in yvhole or in part”. Architectural ingenuity can produce a numberless
variety of designs for buildings occupying different levels, particularly when
apphcd to rising ground. It is not possible to give a construction to cl. 51
which will supply an anwer to the question arising in these multifarious
circumstances whether the number of storeys in the building does or does
not exqacd three. The proposed design will require consideration in order to
?:]tlg:mng h\a_.'he;llle:(rfI in point of fact it should or should not be classified as

ing within the description of buildi i i ]

Sl Al ption of buildings according to the meaning assigned

It was urged upon us that some assistance in the task of constructi
could: be gained from cl. 52 which imposes height limitations of ::nil{{:);
dlstz_ancc from ceiling to ground level. The clause does not apply to the
§ub;e;ct development. On the other hand cl. 50 (which also does not apply to
1) is concerned with limitations on bulk expressed in terms of floor space
ratios. 1 can derive from these conflicting signals no indication of the
purpose behind cl. 51 in a way which could influence its construction.
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It is now necessary to consider the appellant’s first submission that his
Honour fell into legal error in construing the clause. There is substance in its
complaint that his Honour erred when he adopted the approach of the
Department of Environment and Planning “that the height of the proposal
for the above site could be measured in terms of the height defined by
storeys or floors vertically from any point above the natural ground level™.
Not only were the views of the commission irrelevant to the question of the
meaning of the ordinance but in addition their views were directed to the
measurement of the height of the proposed development and not to the
meaning of a prohibition on buildings which contained more than a given

number of floors or storeys.

Since his Honour, with respect (o him, misconstrued the relevant clause, it
is necessary to determine afresh the question of fact whether the proposal
offended against the prohibition in the clause properly construed. If only one
conclusion in fact were open upon the evidence, it would not be necessary 10
refer this question back to the Land and Environment Court since our
power to decide questions of law would permit us to say that there is only
one finding of fact open in point of law. But when the above definition is
applied to the facts proved in the evidence, 1 am not convinced that only one
answer to that question of fact is open in point of law.

The question of fact to be answered may be posed in the following
extended form. Given that the ordinance forbids the erection of any building
which contains more than three levels in the horizontal plane forming part
of its structure as a building and place in whole or in part above each other
in the vertical plane, is this such a building? I do not think that the answer
to this question of fact is so obvious that only one conclusion is reasonably
open. Nor does a question which in point of doctrine can only be one of fact
become a question of law because to answer it, it is necessary to consider
documentary evidence in the form of plans. In any event the plans form
only part of the evidentiary material to be evaluated before reaching an
answer. 1 consider that a tribunal of fact examining all relevant evidence and
having to answer this question would need to weigh and choose between
arguments of the following kind. In favour of the developer it could be said
that no section of the building plans can be made which shows it rising
vertically for more than three storeys. On the other hand the Council could
respond that, if you look at the proposed building as shown in section B of
the plans, levels 1,2 and 3 contain three storeys and so do levels 4, 5 and 6
and accordingly the building containing all these levels contains more than
three storeys. It might also urge that, because the front wall of level 4
coincides with the rear wall of level 1, it is proper to conclude that levels 1,
2, 3 and 4 contain four storeys. These are questions of degree and fact not
open to determination in an appeal limited to questions of law only. They
should therefore be remitted to the Land and Environment Court for
decision having regard to the proper construction of the ordinance.

The appellant Council also submitted that the Court erred in law when it
refused to find that the open air terraces on each level constituted a further
storey so that e.g. the front terrace on level 4 was a fourth storey measuring
upwards from level 1. In my opinion, having regard to the meaning of storey

already discussed, an open terrace necessarily falls outside that description
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and his Honour'’s finding of fact to that effect was in law the only
conclusion open to him.

I would therefore propose that the appeal be allowed with costs, the
respondent to have a certificate under the Switors’ Fund Act. The matter
should be remitted to the Land and Environment Court for further
determination in accordance with this decision.

SamuEeLs J.A. I have had the advantage of reading the judgments prepared
by Hutley J.A. and Glass J.A_, and 1 am relieved from setting out all the
facts. I agree that Cripps J. applied a wrong criterion by which to construe
cl. 51 of the ordinance, and that we must therefore attempt the task
ourselves.

The ordinance does not contain a definition of “floor”, but defines
“storey” to mean a floor subject to an exception which is not directly
material. Hence the appropriate question is whether this building contains
more than four floors; and the answer first entails ascertaining the meaning
of the word “floor” in cl. 51 of the ordinance.

In the context of cl. 51 “floor™, in its ordinary sense, means level, layer
or stratum, rather than “the under surface of the interior of a room” (Shorrer
Oxford English Dictionary) or “the lower surface of an enclosed space”,
Sullivan v. Hall Russell & Co. Ltd [1964] S.L.T. 192, at p. 193. Although
cl. 3 (1) of the ordinance defines “storey™ in terms of “floor”, and not the
other way about, I think that “floor” in cl. 51 bears the meaning attributed
to “storey” by the Shorter Oxford English Dictionary, namely, “each of the
stages or portions one above the other of which a building consists”. I would
add “levels™ as a current and relevant synonym for “stages™ or “portions”.
But the phrase “one above the other” does not mean “one directly above the
other”, because “above” does not ordinarily mean “directly above” i.e. in
precisely the same vertical plane, but only “higher than". Usually, it is true,
the floors, storeys or levels of a building are found directly one above the
other or others; but this circumstance cannot determine the meaning
ordinarily given to those words. The idea of multiple or comparative levels
involves difference in the horizontal plane. Hence a difference in level is
established whenever one object, assuming a common datum point, is higher
or lower than another. In that event there are two levels, even though the
higher level is not superimposed directly above the lower. Assume a
building, stepped back into a rising slope with ten “steps™ incorporated in its
structure, none of which is directly above the “step” below, in the fashion of
the treads and risers of an ordinary staircase. I do not see how it would be
possible to conclude otherwise than that this was a building which contained
ten levels or floors; the alternative being to say that it contained only one.

In my opinion, “floor” in cl. 51 means an interior level forming part of the
structure of the building. In order to ascertain whether this building contains
more than three floors it is necessary only to start at the bottom and count
the different interior levels as they ascend. The only answer open (Hope v.
Bathurst City Council (1980) 41 L.G.R.A. 262) is, in my opinion, that the
building contains more than three floors. Indeed, given the construction that
I would place upon cl. 51 I do not think that the respondent would argue
the contrary.

It is therefore necessary for the respondent to attribute to “floor” a
meaning which will justify the conclusion at which Cripps J. arrived. In
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order to do so it would be necessary to discard what I regard as the ordinary
meaning of “floor” in favour of some other meaning required to give effect
to the perceived intention of cl. 51 yielded by its examination in the context
of the ordinance as a whole: see Cooper Brookes (Wollongong) Pty Ltd v.
Commissioner of Taxation (1981) 55 A.L.J.R. 434. The respondent submits
that:

“The purpose of cl. 51 is to provide a height control. This is achieved by
relating the number of storeys to natural ground level — so that the
building at no point stands proud of the ground by more than the
prescribed limit.”

It seems to me that this argument runs into difficulties at the outset. No
doubt cl. 51 does provide control over the height of buildings. But this is not
to say that this is its sole or predominant purpose. It is intended, to my
mind, to serve another purpose too, and its language should not be
construed so as to advance one purpose while stultifying the other.

Obviously, one effect of cl. 51, however construed, must be to control the
height of dwellinghouses or residential flat buildings. But it makes no express
reference to height. Clause 52, however, does; and it is concerned solely with
height control (and see cl. 35 (1) (e)). It adopts the mode of vertical
measurement — from natural ground level — which the respondent seeks to
imply into cl. 51, but which the expressio unius rule would tend 1o exclude.
In any case cl. 51 has another clear purpose which is to limit the size of
buildings and thus to control the density of population in the area. There are
other provisions, in the ordinance and in the Local Government Act itself,
which are designed to control the density of development, and which form,
with cl. 51, a linked code regulating various critical aspects of the
development of land for, and the building of, residential flat buildings.

Clause 55 controls the density of development by specifying a minimum
relationship between the floor space of each dwelling in a residential flat
building and the site area. Schedule 7 is concerned with building regulations
(per McClelland J. McDonald Industries v. Sydney City Council (1980)
43 L.G.R.A. 428) and determines site coverage and set back from bound-
aries. It specifies the proportion of the area of the allotment which a
residential flat building may occupy, according to its number of storeys. It
contemplates buildings of one, two and three storeys, and of unlimited
storeys, namely, “a building containing more than two storeys”. Hence both
site coverage and setback depend upon the number of storeys which the
building contains. Schedule 7, amongst other things, provides that in certain
cases the total floor plan area shall not exceed one and one-half times the
total area of the site. It defines “total floor plan areas™ to mean “the sum of
the floor plan areas of the various storeys” and the floor plan area of any
storey to mean “the area contained within the external boundaries of such
storey as shown on the floor plan”.

It is evident that the schedule has regard to storeys both as a measure of
height and a measure of area. Since the number of storeys which a building
contains must be ascertained for the purposes of cl. 51 and Schedule 7,
which are each concerned with height control and part of a connected code,

it is necessary to give “storey” the same meaning in each of them; or, at
least, since the schedule does not define “storey” while the ordinance does, -

to give “floor™ in cl. 5] and “storey™ in the schedule consistent meanings. It
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may be that the use of the word “storey” in cl. 51 is deliberately designed to
link up with Schedule 7. It does not, I think, appear any where else in the
ordinance (except in cl. 3 (1)) and seems quite unnecessary where it does
appear, having regard to its definition. Clearly “storey” cannot bear the
meaning which the respondent would assign to “floor”; because the result
would be simply to exclude areas of a building from any consideration for
the purposes of the schedule. It would, for example, be quite misleading to
calculate the total floor plan area of this building by including only the area
of any three storeys.

Accordingly, the respondent’s first proposition, that the purpose (semble,
the sole purpose) of cl. 51 is to provide a height control is not made good.
Clause 51 does not yield any intention which requires “floor™ to be read in a
way which would facilitate a particular, or any, view of town planning
considerations regarding height control. A literal construction would not
produce a result so inconvenient or unjust as to demand its rejection. As I
have pointed out, cl. 51 does not expressly mention height; it requires a
count to be made of the number of floors in a building. There are sensible
reasons why it should be framed in this way. I can see no warrant for the
conclusion that in making the required count the ordinary meaning of
“floor” should be eschewed, and the aggregation confined to those floors
which lie, wholly or partly, in the same vertical plane.

I attach to these reasons a copy of a photograph showing the eastern
elevation of the proposed development as it would appear viewed from
Peacock Point.

1 agree with the orders proposed by Hutley JA.

Appeal allowed. Orders of the Land and Environment Court sel aside
and application dismissed. Appellant to have cosis of the appeal.
Certificate under the Suitors' Fund Act.

Solicitors for the appellant: Pike Pike and Fenwick.
Solicitors for the respondent: Robert Burge & Co. MR.W
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- [SUPREME COURT OF NEW SOUTH WALES (COURT OF APPEAL)]

ROCKDALE MUNICIPAL COUNCIL w.
TANDEL CORPORATION PTY LTD

[MoFriTT P., GLASS AND SAMUELS JJ.A.]
Oct. 14, 1974; April 29, 1975.

Town planning— Development consent— Condition requiring monetary
contribution for provision of open space— Whether payment made as
a result of coercion—Validity of condition— County of Cumberland
Planning Scheme Ordinance, cl. 27.

Clause 27 of the County of Cumberland Planning Scheme Ordinance provides that
the responsible authority in respect of any application for consent to erect a building,
shall decide whether to give or withhold consent and may, in granting a consent, attach
conditions. A proviso to that clause requires the authority in respect of any such
application to take into consideration, inter alia, the existing and likely future amenity
of the neighbourhood, including the question of whether the proposed development is
likely to cause injury to such amenity, and the circumstances of the casc and the public
interest.

The respondent sought the approval of the Council to the erection of a three-storey
residential flat building containing twelve units and at the same time applied for
development consent, The Council by letter informed the respondent that although it
was not prepared to approve the proposal as submitted as the design was considered in
certain respects to be inadequate it would be prepared to approve amended plans subject
to the payment of a contribution of $3,000 for public open space. The respondent
subsequently lodged an amended plan and prior to any approval paid to the council the
sum of $3,000. Council approved the amended plans unconditionally.

The respondent sued to recover the payment in an action commenced in the District
Court. The trial judge found that the respondent had been coerced into making the
payment and that as payment of the money was effected prior to any consent and not as
a result of a condition attached to the Council's final approval it was unnccessary to
decide whether the Council had power 1o require a conltribution as a condition of giving
its consent to a development.

Held: (1) That the trial judge was not entitled to find a verdict for the plaintiff without
first finding that the Council had no power to impose as a condition of the development
consent that the plaintiff pay the $3,000 in question.

(2) That the question for decision was whether the course of the dealings between the
Council and the developer amounted, on a proper analysis, to the grant of consent
conditional on a money payment.

(3) That the trial judge's failurc to consider whether the Coundil liad the power to
impose such a condition and whether in its dealings with the respondent it had exercised
such a power meant that the action must be set down for a new trial.

(4) (Per Glass and Samuels JJ.A., Moffitt P. not deciding.) That a condition requiring
a payment of money is nol necessarily invalid. Whilst it is not open to a council to
require a payment merely for the purpose of augmenting ils revenue it may require a
contribution towards the cost of open space if the money is impressed with a trust which
would prevent its expenditure for any other purpose and the space is 50 proximate to
the development site as to present a reasonable connexion with the needs generated by
it.

Woolworihs Properties Pty Lid v. Ku-ring-gai Municipal Council (1964) 10 L.G.R.A.
177; Gillont v. Hornsby Shire Council (1964) 10 L.G.R.A. 285; Jumal Developments Pty
Lid v. Parramatta City Council (1969) 17 L.G.R.A. 111; Granville Developments Pty
Lid v. Holroyd Municipal Council (1969) 18 L.G.R.A. 34, discussed.

Allen Commercial Constructions Piy Lid v. North Sydney Municipal Council (1970)
20 L.G.R.A. 208, applied.
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APPEAL.

This was an appeal against judgment entered for the plaintiff in an
action in the District Court to recover a payment made by the plaintiff to
the defendant. The facts are set out in the judgments.

Murray Wilcox, for the appellant.
B. 8. J. O Keefe, for the respondent.
Judgment reserved.
" April 29,

MorriTT P. I have had the benefit of reading the judgment of Glass J.A.
and agree that the learned trial judge was not entitled to find a verdict for
the plaintiff without first finding that the Council had no power to impose
as a condition of the development consent that the plaintiff pay the $3,000
in question. This means that an error of law has been demonstrated
sufficient to invalidate the decision at first instance. This raises a series of
questions. The plaintiff and the defendant each contend that in
consequence it is entitled to a verdict. For either contention to succeed, the
District Court Act, s. 128 (3) (b) requires that the right to the verdict
claimed must be as a matter of law. Otherwise the appropriate course is to
order a new trial: s. 128 (3) (c).

The learned judge determined that there was coercion of the respondent
causing him to pay the $3,000, treating as irrelevant any invalidity of the
condition requiring the payment of the $3,000. He must have treated as
irrelevant the nature of or the circumstances concerning any such
invalidity. Whether there was coercion can only be determined by relating
the conduct of the person said to be coerced to the precise acts found to be
an invalid exercise of power. Therefore it now becomes necessary to
determine not only whether the Council had power to impose the condition
in question, but also to redetermine whether the respondent made the pay-
ment as a result of coercion. As was pointed out in Lloyd v. Robinson (1),
a finding that a condition to an approval is invalid does not necessarily
mean that the approval will stand freed from the void condition or that the
Council is bound to give a fresh approval subject to no other condition
than that declared invalid. By way of illustration, in a case where a
somewhat similar condition was imposed by a Council, Holland J. found
the consequence of invalidity of the condition was that the development
consent itsell was void (Greek Australia Finance Corporation Pty Lid v.
The Council of the City of Sydney (2)). >

In the present case a possible view is that the payment was made not by
reason of oppression, but in order, at all costs, to retain and act upon the
consentl to the development, the consent being considered doubtfully
vulnerable if the condition were challenged prior to being acted upon.
Further, as the view must have been well open that any invalidity of the
condition would depend upon the Council being unable to relate their
exercise of power to some fund or project having a sufficiently direct
connexion with the development, a developer such as the respondent could
well have expected that the exercise by him of the right of appeal to the
Local Government Tribunal, referred to in the Council's letter to him of

(1) (1962) 8 L.G.R.A. 247, at p. 253. (2) (1974) 29 L.G.R.A. 130.
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2nd March, 1973, even if successful, could only have delayed consent until
the Council required a more proximate alternative to aid its planning
policy. It is relevant to note that the respondent paid the $3,000 without
waiting until the development application was more formally dealt with
and did not seek to exercise any right of appeal. The respondent is a
company which purchases real estate without development consent and
then sells with or subject to such consent. In this instance it purchased the
land for $65,000, then sold it subject to obtaining the necessary consents,
then completed the sale for $95,700 some two months after the initial
purchase. It was conceded that the principal reason for the increase in price
was the Council approval. After completion it commenced this proceeding
to recover the moneys paid. It is not the function of this Court in this
appeal to determine any factual issue, but reference to these facts are
sufficient to indicate that it is necessary to review the entire issues in the
light of the particular findings concerning the asserted invalidity of the
condition. It follows that, whatever be the legal conclusion upon the
‘evidence as it now stands as to the validity of the condition, the respondent
is not entitled as a matter of law to retain its verdict. )

The appellant’s claim to a verdict raises, at least to some degree, before
us the question, not resolved by the learned trial judge, namely whether the
Council had the power to impose as a condition to a development consent
a condition in the terms it foreshadowed. If the learned trial judge as a
matter of law were bound to hold that the imposition of the condition was
valid, then the plaintiff must fail for s. 128 (3) (b) of the District Court Act,
earlier referred to, would dictate that a verdict should now be entered for
the appellant. In my view, for the reasons I will shortly indicate, the judge
was not bound as a matter of law to find the condition was valid upon the
evidence before him.

The reverse position, however, does not apply. If, upon some basis upon
the evidence at the trial, the imposition of the condition, even as a matter
of law, appears to be beyond power, the respondent, for the reasons just
indicated, would not be entitled to a verdict as a matter of law. As the case
will have to be retried, the question arises whether it is desirable now to
express conclusions concerning the alleged invalidity of the condition based
on the evidence as it now is. The respondent submitted that, on a number
of alternate bases, the condition imposed was invalid. The argument at one
extreme was that a condition to a development consent requiring a money
payment was invalid. An alternate argument at the other extreme accepted
that a condition of this type could be imposed, but asserted that the width
of possible uses of the money exacted open to be found on the evidence,
demonstrated uses so remote from the development of the subject land that
imposition of the condition was beyond power. To pronounce upon the
respondent’s submissions as to the significance in law of the evidence as it
now stands would only serve to provide dicta. Apart from the usual
disadvantages associated with such pronouncements, 1 think there are
cogent reasons why this Court should abstain from expressing conclusions
as to the invalidity of the condition upon the evidence as it now stands.
The issue between the parties as confined by the somewhat indirect and
unclear evidence as it now stands may not be quite the same upon the
second trial and any dicta may prove irrelevant to any final decision based
upon a presentation of the full documentary evidence. Iir the present case
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there are other serious disadvantages. It appears that of fairly recent times
it has been the extensive practice of some councils to impose conditions to
development consents requiring the payment of money. Councils and
developers have an interest in this type of question. It is important that an
interested party be not disadvantaged by having a decision considered
adverse, which cannot be tested by further appeal. This very problem in
this very field is illustrated by litigation resulting in the decision of this
Court given today in Greek Australian Finance Corporation Pty Lid v.
The Council of the City of Sydney (3). Certainty is called for. If the field is
one where the power to impose conditions upon the grant of development
consents ought desirably to be wide enough to include the imposition of
conditions requiring money contribution to Council development projects
in which the public generally is interested, as well may be desirable, there
would be much benefit in a legislative amendment expressly granting the
power and providing express financial provision within the scheme of
Pt VIl of the Local Government Act ensuring use for properly designated
purposes: Cf. s. 333 (2). In default of any such amendment, it is better in
my view that the determination of this class of question be reserved by this
Court until it can be directly and authoritatively decided and an aggrieved
party can, if he wishes test our decision upon appeal. I think it desirable
without deciding the question, to indicate the ambit of such question. In
the end it will be necessary to embark upon it to some degree in order to
deal with the appellant’s claim to a verdict from us earlier referred to.

The question is whether it is beyond the power conferred by cl. 27 of the
Couqf:v of Cumberland Planning Scheme Ordinance 1o im pose conditions
requiring a money contribution for intended use in the acquisition of land
by the Council for general public use, the land to be acquired being outside
the land the subject of the development consent. The question must be
regarded as an open one at least so far as this Court is concerned. The
analysis of the relevant decisions by Holland J. in the case earlier referred
to demonstrates this. While ultimately the approach of Walsh J. in Allen
Commercial Construction Pty Lid v. North Sydney Municipal Council (4)
must be the guide to the question of construction and while the matter
cannot be resolved simply by an inquiry whether the exacting of the money
s in the nature of a tax (Marsh v. Shire of Serpentine-Jarrahdale (5)), the
problem seems to remain, despite the label a council may put upon moneys
collected, that such moneys do not appear to fall into any category of a
council’s funds provided for in Pt VII of the Local Guvernment Act other
than the general fund, that they do not appear to fall within any category
of trust fund in s. Il or to be subject to legislative restrictions upon use
such as is provided in s, 111 (2). If they are held as part of the general
funfis. their use or variation of use would appear to be subject to the
decision or variation of decision of the Council from time to time. The lack
of express power in cl. 27 is to be compared with that provided ins. 333 (2).
Upon this subject the ultimate views of Else-Mitchell J. in Granville
Devg!opmems Pty Lid v. Holroyd Municipal Council (6) warrant
consideration.

As | have said I prefer to treat the question, just referred to, as an open
one. It is upon a narrower, and clearer ground that I reject the appellant’s

(3) (1974) 29 L.G.R.A. 130, (5) (1966) 120 C.L.R. 572, at p. 550,
(4) (1970) 20 L.G.R.A. 208, at pp. 215, 216. (6) (1969) 18 L.G.R.A. 34, :I %p. 37, 38.
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request for a verdict. For this purpose I will assume that a council is
empowered in an appropriate case to impose as a condition of granting a
development consent that the developer contribute moneys for the
acquisition of open space land for general use outside the subject land. A
valid exercise of that power however would need to have sufficient relation
to the exercise of the power to grant or withhold development consent,
having regard to the terms of cl. 27. It would be open to the trial judge to
find on the facts that the purpose for which the money was exacted was so
unrelated to the exercise of the powers in question that there was no valid
exercise of the power to impose the condition and that the condition was
void. A similar question arose in a slightly different context in Lioyd v.
Robinson (7) in which Kitto, Menzies and Owen JJ. said:

“The assumption may be accepted that the statutory power to annex
conditions to an approval of a subdivision does not extend to requiring
the setting aside for public recreation of land which is so unrelated to the
land to be subdivided, because of remoteness from it or some other
circumstance, that there is no real connexion between the provision of
the open space and the contemplated development of the area to be
subdivided.”

See Allen Commercial Constructions Pty Lid v. North Sydney
Municipal Council (supra).

The evidence before the trial Jjudge leaves open the view that the purpose
for which the $3,000 was exacted and [or the purpose for which the Council
might decide to use it, were so remote from any development consideration
relevant to the subject land that the imposition of the condition was not in
exercise of the power provided by cl. 27. It can be observed that the
recommendation of the Building Subdivisions and Development Com-
mittee, adopted by the Council on 14th December, 1972, and set out in the
Judgment of Glass J.A., while providing a scheme of general application,
did not relate it to any specific projects and went no further than provide
for the ward aldermen designating the areas to be acquired. The oral
evidence of the town planner was inconclusive, and did not produce the
relevant documents of the Council. Much of his evidence was 2 statement
of his view of the legal consequences of what he said the Council did. He
said that any money “would go into the trust fund under an item showing
it in the first ward”" and that “it is to be used only in respect of the
acquisition or improvement of reserves in the first ward”, “First” seems Lo
be a mistake for “third” ward the subject land being said to be in the third
ward. However, his evidence went no further than that the Council had
“given consideration™ to rezoning certain areas for open spaces and to “the
possible acquisition of particular areas”. At the date of the trial, which was
about eight months after the payment, the Council was awaiting the
accumulation of sufficient moneys before making a decision. So far as the
evidence reveals, when the respondent was informed of the condition and
made the payment, he was given no indication at all as to any proposal or
decision to apply the money for any purpose having relation to planning
considerations relative to the subject land.

It is sufficient to say that a finding is open on the present evidence that
exacting the "$3,000 was not related to any purpose having sufficient
proximity to the development consent to make the imposition of the
condition within the power provided in cl. 27. On the evidence it cannot be

(7) (1962) 8 L.G.R.A. 247, a1 p. 253.
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said that as a matter of law there must be 2 finding that the imposition of
the condition was valid.

In my view the following orders should be made: The notice of appeal
may be amended to include a claim for a new trial; the appeal is allowed
with cos!s; the verdict set aside and a new trial ordered; the costs of the
first trial to abide the event of the new trial. The respondent to have a
certificate under the Suitors’ Fund Act.

Grass J.A. This is an appeal against a verdict in the sum of $3,000
recovered in an action heard in the District Court. The plaintiff in the
action, Tandel Corporation Pty Lid (which 1 shall call the developer)
claimed that the defendant, the Council of the Municipality of Rockdale,
(which 1 shall call the Council) was indebted to it for money had and
received by the defendant for the use of the plaintiff, 4

It is necessary to recapitulate the facts which were proved before his
Honour largely by means of documentary evidence. On the l4th
December, 1972, the Council resolved to adopt a recommendation of its
Buildings, Subdivisions and Developments Committee made in the
following terms: '

The Committee RECOMMENDED that, from Ist January, 1973 Council's
Residential Flat Building 2C Code be amended by including the following
clause:

“An area of 400 sq. feet per unit shall be allowed for public recreation
purposes within the site; such may not be included in ca]cula_lir_lg the site
area of the property, or a contribution of $250.00 per unit in lieu of
providing the area required, the contribution to be paid at the time of
lodging the building application and held in Council's Trust Fund.

“The Commitiee further RECOMMENDED that the Ward Aldermen
designate the areas to be acquired from the contributions so paid. )

“The Committee also RECOMMENDED that consideration be given in
Council’s Varying Scheme, to zoning the areas to be acquired for open
space purposes from the contributions paid by the developers; the
Officers to report on this proposal.”

Some time before the 26th January, 1973, the developer contracted to
buy a block of land in President Avenue, Kogarah. It sought approvq[ for
the erection on that site of a three storey residential flat building containing
twelve units and at the same time it applied for development consent. On
the Ist March, 1973, the two applications came before a meeting of the
Council together with another recommendation from its aforesaid
Committee. The Council adopted that recommendation and by letter of the
2nd March, 1973, informed the developer of its decision. The letter from
the town clerk reads as follows: s )

“I wish to say that the matter was discussed by Council at its last
meeting, but it regrets that it is unable to approve the proposal as
submitted in terms of Section 313 of the Local Government Act, 1919 as
amended, for the reason that the design is unsatisfactory in that—
(a) Eighteen balconies do not have a minimum width of 5-ft. for at least

60 sq. feet of the area.
(b) Twelve kitchen alcoves are, in fact, kitchens and have floor areas
less than that required by Ordinance 71.

1 am to add, however, that Council is prepared to approve final plans

and specifications complying in all respects with the requirements of the
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Local Government Act and Ordinances, Council's Residential Flat
Building 2C Code and Planning Scheme Ordinance to be prescribed,
subject to:—

(1) Such plans providing for—

(i) All balconies with a minimum of 5-ft. for an area of 60 sq. feet,
(ii) All flats being provided with kitchens with floor area as
required by Ordinance 71.
(ili) More extensive front balconies to improve the frontal
appearance,

(2) Payment of a contribution of $3,000 (5250 per Unit) in licu of
providing 400 sq. feet of open space per Unit within the site, such
amount to be paid at the time of lodging the building application,

(3) The retention of the Gum tree on the eastern boundary.

The amended plans are to be lodged with the Building Inspector
during his office hours which are from 9 a.m. to 12 noon Mondays to
Fridays. Will you please present this letter when calling.

If the outline of the building varies to any great extent from that
shown on the sketch plans, it may be necessary for the proposal to be re-
advertised in terms of Section 342zA of the Local Government Act, in
Wwhich case the appropriate fee of $60 will have to be paid by your

.Company. However, whether this action will be necessary can only be

determined when the amended plans are submitted.

It is pointed out that, should you feel aggrieved in any way by
Council’s decision, you can exercise the right of appeal to the Local
Government Appeals Tribunal, 332 Castlereagh Street, Sydney
(telephone 20 982)."

On some later date which the evidence does not identify the developer
lodged amended plans with the Council in a form which met the Council's
building requirements. On the 20th March, 1973, the developer paid the
Council the sum of $3,000. On some date thereafter the Council stamped
on the plans a notation recording the grant of building approval and
development consent. The latter was given unconditionally. The plaintiff
brought\proccedings to recover the sum of $3,000 so paid by it. It
contended that the Council had no power to require the payment of money
in connexion with the granting of any development consent and that it is
entitled to recover the sum paid as money demanded from it without lawful
justification and paid under circumstances amounting to legal coercion,

The powers of the Council relevant for present purposes are set oul in
cl. 27 of the County of Cumberland Planning Scheme Ordinance in the
following terms:

“Where application is made to the responsible authority for its consent

to the erection or use of a building in a zone in which a building of the .

type proposed may be erected and used only with its consent, the
responsible authority shall decide whether to give or withhold consent
and in the former event what conditions, if any, shall be imposed.”
A proviso requires that the responsible authority before determining its
application shall take into consideration six tabulated matters of which the
following are of particular relevance:
“(e) the ‘existing and likely future amenity of the neighbourhood
including the question whether the proposed development is likely
to cause injury to such amenity including injury due to the emission
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of noise, vibration, smell, fumes, smoke, vapour, steam, soot, ash,
dust, grit, oil, waste water, waste producls‘or‘ otherwise; and

() the circumstances of the case and the public mler:;s:.“

There was much debate at the trial touching the question whether the
Council had power to levy a contribution in the manner proposed as a
condition of giving its consent to a development. For the develop;r it was
contended that such a levy was upon proper analysis a tax invalidly
imposed because the statutory conditions respecting rates had not been
observed. For the Council it was argued that the Council could lawfully
exact a contribution to be used with other contributions to provide open
space which, because of its proximity to the development, was reasonably
connected with it. AR '

In the outcome his Honour took a view of the facts which in his belief
rendered it unnecessary for him to decide these questions. He based a
verdict for the developer in the amount claimed upon the following
findings -of fact: :

l. Payment of the money was sought and was effected prior to any
decision by the Council as to the giving of the relevant consent. .

2. When it exercised its power under cl. 27 of the Ordinance the Council
did not then condition that consent by requiring the payment of money.

3. Accordingly the demand by the defendant and the payment by the
plaintiff did not result from any valid exercise by the defendant of its
power to impose conditions on its consent.

4. The plaintiff company paid the money as a result of fears based on the
seeming authority of the Ordinance in question. S

With great respect to his Honour I am of opinion ‘lhal the ﬁndmgs_ made
did not entitle the plaintiff to a verdict and that it was not possible to
decide the action without first determining the question principally in
debate. The constituents of an action for debt in the circumstances with
which his Honour was concerned have been formulated by the High _Coun
(Mason v. The State of New South Wales (,B)i _Marsh v. Shire of
Serpentine-Jarrahdale (9)). To succeed in the action it was necessary for
the plaintff to prove (a) that it had made the payment as a result of
coercion, (b) that the demand was made without Iawf}:] J_ushﬁ:auon. No
doubt there was material which would have justified a finding that the first
of these constituents was present. The second element, however, could not
be found in favour of the plaintiff without first deciding whether the
Council did or did not have power to require the payment of money asa
condition of its consent. Assuming it did have such power and had received
the money after imposing a condition to that effect, the payment would
have been irrecoverable. Upon the same assumption and in the events
which happened the question which his Honour was .ohhged to consider
was whether the course of dealings between the Council and the developer
amounted on proper analysis to the grant of a consent conditional on a
money payment. o,

It was open to argument that the decision of the developer not to appeal
against the refusal followed by its payment of lhc_sum spcclﬁ:d_and the
lodgment of an application which met the Councnlfs_ other requirements
constituted an acceptance in advance of a condition which, on this
assumption, the Council was lawfully entitled to impose. Upon this view of

(8) (1959) 102 C.L.R. 108. (9) (1966) 13 L.G.R.A. 216.
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the material before him the trial judge was at liberty, although not bound,
to come to the conclusion that the Council had approved the development
subject to a condition as to payment which had been made in anticipation.
It has been held that in considering whether a charge not lawfully due has
been levied for an official service, it is immaterial whether the payment was
made before or after the service was rendered (Steele v, Williams (10)). His
Honour’s failure to consider whether the Council had the power to impose
such a condition and whether in its dealings with the developer it had
exercised such a power means that the action must be sent down for a new
trial. Unless the complexion which the defendant sought to place on what
happened had been explicitly considered and rejected, the plaintiff was not
entitled to recover.

Since it is necessary to remit the action to the District Court to obtain a
determination of the questions involved, it is perhaps desirable to express
some views on the questions of law which have been debated before this
Court., A number of cases have referred to the question whether a council
may impose as a condition of its consent the payment of money to be used
by it for the provision of a facility the developer might be required validly
to provide. In Woolworths Properties Pty Lid v. Ku-ring-gai Municipal
Counecil (11) the following passage appears:

“It may well be that a question of fact or degree must arise in each
case as to whether a public facility is so placed or regulated that it can be
so identified or restricted, but in the present case | should not wish to
say more than that any power to require a contribution of money
towards the provision of parking space, whether by the imposition of a
condition or otherwise, cannot in my view be exercised unless the
facilities, actual or proposed, are so situated, and defined in such a
fashion, as to enable a decision to be reached that they are capable of
being identified with or restricted to use in connection with the proposed
development.”

The question was further considered by Else-Mitchell J. in Gillott v.
Hornsby Shire Council (12), where he said in reference 1o the preceding
passage:

“I think it would not be inconsistent with this statement to say that the
council might have been able, before allowing any industrial develop-
ment in this area, to require a contribution from each developer towards
the construction of new access facilities which would solely or mainly
serve the land on which new industries were established in the area; in
illustration, 1t could construct a new road, refrain from dedicating it to
public use, and make a charge in the nature of a toll or otherwise for
that use.”

In Jumal Developments Pty Lid v. Parramatta City Council (13), the .

same judge expressed the following opinion:

“It is, moreover, not to the point to say that because a levy of money
cannot be imposed there is no power to require the dedication of land.
The levy of money as a condition of the exercise of a statutory discretion
has always been regarded as suspect because it need not necessarily be
related to the lawful exercise of the power conferred so that it assumes
the character of an exaction or tax (cf. The Commonwealth v. Colonial

(10) (1853) 155 E.R. 1502, at p. 1505,

(12) (1964) 10 L.G.R.A. 285, at p. 290,
(1) (1964) 10 L.G.R.A. 177,

R.
(13) (1969) 17 L.G.R.A. 111, at p. 113,
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Combing, Spinning and Weaving Co. Lid (14): Attorney-General v.
Wilts United Dairies Lid (15); Ex parte Australian Property Units
Management [No. 2] Lid; Re Baulkham Hills Shire Council (16)).

The problem has been most recently encountered in  Granville
Developments Pty Lid v. Holroyd Municipal Council (17) which contains
the foliowing observations by Else-Mitchell J.:

“In the present cases the construction of blocks of flats with
inadequate open space adjoining or nearby could undoubtedly lead to
interference with the amenity of the neighbourhood, but before a money
payment could be required to enable a council to acquire or provide
some open space to make good this inadequacy the council should
surely have taken the course of refusing the development or granting
consent conditionally upon the developer acquiring other land adjoining
or nearby so as to provide some open space, or by requiring the building
owner to reduce the magniture of his development so that each building
would stand in grounds of ample extent. This is a course which is plainly
open to a council under most planning scheme ordinances, which conter
powers extensive enough to require the dedication to public use as open
space of some part of the land to be developed (cf. Jumal Developments
Pty Lid v. Parramata City Council (18)). It may be proper, as an
alternative to the imposition of some such condition, for a council to
require the payment of a sum of money to enable it to provide an
appropriate or corresponding area of open space nearby, but I am at the
moment, for reasons set out in other decisions | have given, not able to
agree that payment of a sum of money at large can be required as a
condition of granting consent to a development which generates some
demand for or greater use of facilities of a public nature.”

It will be seen that the learned judge's views have moved by perceptible
degrees from the position first adopted by him in Woolworths Properties
Pty Lid v. Ku-ring-gai Municipal Council (supra) that contributions could
not be levied except for facilities restricted to- use in connexion with the
proposed development. In Gillotr v. Hornsby Shire Council (supra) money
could be exacted for facilities which mainly served the development. In
Jumal Developments Pty Lid v. Parramatia City Council (supra) the
validity of a contribution so framed as to be related to the power to
approve the development was conceded and in Granville Developments Pty
Lid v. Holroyd Municipal Council (supia) the previous decisions are
explained as prohibiting only the payment of a sum of money at large. The
position is, with respect, accurately stated in the last two passages. The
general nature of the Council's power has been defined by Walsh J. in
Allen Commercial Constructions Pty Lid v. North Sydney Municipal
Council (19), with which Barwick C.J., Menzies and Windeyer JJ. agreed
as follows:

“In accordance with a well-recognized rule, s. 40 (1) ought to be
understood (quite apart from the limitation contained in its opening
words) not as giving an unlimited discretion as to the conditions which
may be imposed, but as conferring a power to impose conditions which
are reasonably capable of being regarded as related to the purpose for
(14) (1922) 31 C.L.R. 421.

(15) (1922) 91 L.J.K.B. 897.
(16) (1962) 9 L.G.R.A. 115, at p. 121.

Al

(18) (1969) 17 L.G.
G.R.A. 208, at p. 216.

(19) (1970) 20 L.

=

(17) (1969) 18 L.G.R.A. 34, at pp. 38, 39.
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which the function of the authority is being exercised, as ascertained

from a consideration of the scheme and of the Act under which it is

made. This purpose may be conveniently described, in accordance with

the expression used by Lord Jenkins in Fawcetr Properties Ltd. v.

Buckingham County Council (20), as being ‘the implementation of

planning policy’, provided that it is borne in mind that it is from the Act

and from any relevant provisions of the Ordinance, and not from some
preconceived general notion of what constitutes planning, that the scope
of planning policy is to be ascertained.”

The test of validity having been expressed in such wide terms it is not
possible in my opinion to state a priori that all conditions involving a
money payment lack validity. It will no doubt be impossible to justify the
collection of money with which the Council intends merely to augment its
revenue or which it proposes to spend on certain purposes without any
obligation to do so. But I consider that a council may arguably claim that
it has imposed a valid condition in circumstances where residential
development in a given area will create a need for additional open space if
the amenities of the neighbourhood are to be preserved, the provision of
open space on the development site is not commercially feasible, money
collected from each developer is to be expended on the provision of such
open space, the meney is impressed with a trust which would prevent its
expenditure for any other purpose and the space to be provided is
proximate enough to the site to present a reasonable connexion with the
needs generated by development on it. It goes without saying that the
relationship between the proposed development and the proposed facility
raises questions of degree and therefore of fact which the trial judge will
determine by applying to his findings on the evidence the appropriate
measure of validity expressed, as it must be, in the general language
adopted by the High Court. On the other hand, it will be necessary for him
to consider and deal with the submission that the Council in requiring the
payment was not exercising power under the Ordinance at all but imposing
a local rate otherwise than in accordance with the Local Government Act.
The resolution of this disputed question of characterization will depend
upon an examination of the relevant provisions of the Act and Ordinance,
the December policy decision and the course of dealings between the
parties. The answer to these questions must depend upon a consideration
of all the circumstances proved and cannot be allowed to turn on the
simple temporal relationship between the date of payment and the date of
consent.

I would propose that the appeal be allowed with costs, that the verdict
and judgment be set aside and that the action be sent down for a new trial.
The costs of the first trial should abide the result of the second trial. The
respondent, if entitled, should have a certificate under the Switor's Fund
Act.

SAMUELS J.A. | agree in the judgment of Glass J.A. and with the orders
proposed.
Appeal allowed with costs.
Verdict and judgment set aside
and new irial ordered, costs of
Sirst trial 1o abide the costs of

(20) [1961] A.C. 636, at p. 684.




